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Foreword 


PRESENT-DAY BUSINESS OPENINGS 

Bv Sir RdBERT \V. PERKS, Bart. 


I am aski*d wliether the business (jpeniiiy's ui* to-day are to^l)e sought in the newer 
countries, and whetlier 1 would ad\ise young men to seek tlicir fortunes abroad ratlier 
tlian at home. Ihit does not tliis question presu})j)ose another, namely, “ \\ liat is the 
siipnmH* object of life^’' Is it niomy — or knowledge — or power — or honour Is it 
Mhoun'lino luxury or moderate comfoi't^ Then, again, who and what is the young 
m;in 1 nsknl to advise? Has he idled aw^ay his youth and early manhood in sport ^ 
In socidy lie may be a lion; but in the City a fool. 

So in answering the questkai one has to discriminate. To the biulliant man — 
industrious, soluu*, he;ilthj', amliitious — I should say “Staj’ at home, your country needs 
you. Tluuv are endless prizi^s in store. Old England is not played out. ' Take the 
I.nndon din-ctory, or look dowui the list of the big merchants of any of our provincial 
citi(‘S. How’ is it there are so many Oerman, Italian, Oreek, and other foreign names? 
^lany tigun* as partners in tlui largest firms, financial or manufacturing. How is 
this? Often because the son of the founder of the fii’in has missed his chance, or 
idled aw'ay his time at the public school or the University. Had he spent on his 
father'*' Imsiness, or throwm into comn^erce, one-third of the energy and skill — for he 
has both — wdiich lie show\s at polo, the Oerman partner w^ould not be there, and the 
glories of the oW firm in modern days would have far eclipsed those of old. 

Britain is still the money centre of the w^orld. Neither Paris nor New York, 
still less Berlin, has outstripped London. To the young man, therefore, of commercial 
genius, with a strong physiijue and a w^ell -balanced brain, I would say, “Make your 
fortune at home and invest it abroad You ask wdiere — In the British Dominions 
across the seas? In the seductive republics of South America? In Russia with its 
\’ast natui-J resources? In^ China, at last arousing herself from ages of lethargy, and 
flinging open her doors to Western enterprise and adventure? • 

There is no limit to the number of efficient and up-to-date w^orkers wffiom these 
countries can absorb and enrich — chemists, mining engineers, textile experts, railway 
men, constructors of all sorts, iron and steel workers, makers of machinery — all are 



XVI 


FOKEWOR]) 


needed. But they must speak the language, and understand the habits of the people 
among whom they intend to live. May I add that the more Britons travel the 
less flamboyant they become? 

Is success only for the man with*^capital ? I would quote two authorities, one 
ancient, one modern, who may throw some light upon this all-important question. 
When Cro?sus boastfully displayed to Solon his vast stores of gold, Solon answered: 
“ Sir, if any other come that liatli better ^iron than you, he will be master of all this 
gold”. So much for the ancient philosophet. Now fpr the modern. “Some men have 
money and no brains; and some men have brains and no money. Surely the men 
with brains and no money were made for the men with money and no brains.” It 
has been so in all ages. It is so in every land to-day. Capital and Labour, and I 
mean labour with the brain as well as the hand, arc twin sisters. They cannot be 
separated. The hand cannot say to the foot “ I have no need of thee ”. 

As long as some men ai'e clever and some stupid, some strong and others weak, 
some rich and others poor, some thrifty and others extravagant, some theorists and 
others practical, some l..zy and otliers industrious, so long will the:'^ always be a place 
and an opportunity for competeiK Britons, whetlier thiy liave money or not, in almost 
any land in which a Briton can live. 

Does self-help play as important a part in (hdermining success as in days gone, 
by? One of our politicians, holding high oflice, recently said: “You want to cultivate 
in the State a sense of proprietorship over the workers”. That is what the C/ar of 
Russia says. It is vvdiat the old slave owners believed. If I thought it, J would 
despair of old Britain, and dark indeed would be the outlook for her self-reliant sons 
and daughters. But happily I believ’C Just the opposite. To surround men with 
inspectors from their cradles to their graves is an economic fallacy which will soon 
be found out and played out. As long as men think and act for themselves and refuse 
to take the marching orders of their lives from State officials, so long will “self-help” 
play as important a part fis of yore in the lives of Britain’s enterprising sons. 

I do not agree with the pessimistic views as to the commercial and financial 
condition of our country sometimes expressed. While there is the utmost possible 
necessity for cutting down public expenditure to the lowest point consistent with 
economy and public safety, I do not think there is the slightest need for us, as a 
commercial and industrial community, to get into a state of panic and to imagine 
that we are not perfectly capable of meeting any claims that may come against us 
either on capital or revenue account. 

No, the old country is not played out. In business it still needs you, and you 
need it. To the right class of men, trained and keen, there are endless prizes in store. 
It is for you to grasp them by your industry, honesty, and ability. 
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CHAPTER VII 


NEGOTIABLE INSTRUMENTS 

Bills of Exchange — Capacity and Authority of Parties — The Consideration for a Bill — Negotiation of Bills 
— General Duties of the Holder— Liabilities of Parties — Discharge of a Bill— Acceptance and Payment for 
Honour— Lost instruments— Bill in a Set — Cheques — Promissory Notes — Stamps— Conflict of Laws. 

The law of negotiable instruments, so far as elucidate ^difficult points ; but where there is any 
regards bills ot exchange, promissory notes, and conflict between the cases and the Act, the Act 
cheiiues, has been codified by the Bills of Exchange must^ prevail. 

Act, 1882. The Act applies to the whole of the It will be found necessary in many cases to 
United Kingdom, it having been found possible refer to various parts of this chapter in order 
to brirg the law of Scotland into line with that of fully to understand all the difficulties or doubts 
England and Ireland. With few exceptions the which may easily arise in connection with one 
codifying Act is declaratory of the pre-existing particular bill of exchange. Throughout, a bill of 
common law of the land, so that the cases decided exchange will be for the most part referred to as 
in the Courts prior to 1882 are still useful to a bill, and a promissory note as a note. 

BILLS OF EXCHANGE 

A bill of exchange is an unconditioTud order in fixed or determinable future time a sum certain in 
writing, addressed by one person to another, signed money to or to the order of a specified person or to 
by the person giving it, requiring the person to bearer. Thus, to take for the present a clear ex- 
whom it is addressed to pay on demand or at S ample, the following is a bill: — 


Form 1 


• 

•T 

fe 

ftVi Jan., 1911. 

£500. 


Three months aj 

'te^ ^ 

5 hereof pay to John Jones or 

order the smn of Five Hv,nd‘ 


vnda for value received. 

• 

•>3 S 

Alfred Smith. 

To John Roberts, 



160 Lombard Street, 

JO 


London, E.( 

•0 

§ 
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An order which does not comply with the above- 
mentioned conditions, or which directs any act to 
be done in addition to the payment of money, is 
not a bill of exchange. Thus, the request to 
must be an orders not a prayer, although any forij^ 
of expression, whether couched in polite terms or 
not, would be suflScient. The word “pay” is the 
most common expression, but “ credit Mr. Jones ” 
would do, whereas “I trus^t you will pay Mr. 
Jones” would not. 

The order to pay must be unconditional. “ Pay 
if my daughter marries your son ” would not be 
good. A bill is often referred to as a draft, 
because it is drawn by one person on another. It 
may be written in any language, and so long as it 
is an order to pay a sum certain in money, the 
money may be expressed in any currency — British, 
French, or otherwise. An order to pay out of a 
particular fund is invalid as being conditional. 
Thus “ Pay £lOO out of the moneys you hold of 
mine”. The order to pay^s conditional on the 
fund proving sufficients But this cas 4 must be 
distinguished from an unconditional order to pay 
with an indication how the person ordered to pay 
is to reimburse himself, e.g. “Pay £100 to my 
order and charge my account”. 

The period of payment may bo uncertain if the 
event is one which must at some time or other 
occur. Compare “Pay £100 upon the arrival of 
the good ship Pegasus^^ with “Pay £100 upon the 
death of the Captain of the good ship Pe(/a$vs’\ 
The former is a bad bill, because the shij) may 
never arrive ; the latter is a good one, because the 
event must happen. 

There is no objection to stating the transaction 
which gives rise to the bill, and it is commonly done. 

Although the bill may be bad as such, and 
therefore not a negotiable instrument, it neverthe- 
less may be useful for other purposes ; for example, 
as evidence of an agreement. 

The person to whom the order to pay is directed 
is termed the drawee, and the person who orders | 

Form 2 


^him to pay is the drawer; if the drawee acknow- 
ledges the order to pay he becomes the acceptor. 
The person to whom the sum of money is*' to be 
paid is termed the payee. Thus, in Form 1 Alfred 
Smith is the drawer, John Roberts is the drawee, 
and Mr. Jones is the payee. 

It is very commbn to insert, as in Form 1, that 
the payment is for “value received”. In the 
United Kingdom, although the custom is different 
ki most other countries, it is unnecessary to insert 
the words; knd, even if they are inserted, it is not 
conclu.siv^ of the fact, and evidence may be given 
as between immediate parties to prove that in 
fact no consideration Avas given. 

Nor is a bill bad in tliis country by reason of 
the fact that it does not specify the place where it 
is drawn or Avhere it is payable. 

If a bill is not dated, it is not for that reason 
invalid ; there is an implied authority to fill in the 
date. 

Inland and Fl reign Bills 

Bills are distinguished as Inland and I^oreign 
Bills. An inland bill is a bill which is, or on the 
face of it purports to be, (a) both drawn and pay- 
able within the British Islands, or {b) drawn with- 
in the British Islands uj)on some person resident 
within the British Islands. Any other bill is a 
foreign bill. Unless the contrary appear on the 
face of the bill, the holder may treat it as an 
inland bill. For this purpose “British Islands” 
means any part of the United Kingdom of Oreat 
Britain and Ireland, the islands of Man, Jersey, 
Guernsey, Alderney, and >Sark, and the island.s 
adjacent to them, being part of the dominions of 
His Majesty. 

For purposes of stamp duty, every bill drawn 
or made out of the United Kingdom is a foreign 
oill. (See Chapter XXVIII of this Part.) 

A bill may be drawn payable to or to the order 
of the draAver (Form 2), or it may be drawn pay- 
able to or to the order of the drawee (Form 3). 


£500, 


London, 1st Jan,, 1911, 

Three months after date pay to my order the sum of 


Five Hundred Pounds for value received. 

To John Roberts, 

160 Lombard Street, 

London, E.G, 


Alfred Smith. 
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Form 3 


Lond<ffi, 1st Jan., 1911. 


£500. 


Three months after date pay yourself or order the 
sum of Five Hundred Pounds for value received. 

^ • Alfred Smith. 

To John Roberts, 

160 Lombard Street, 

London, E.C. 


It is not very usual, no doubt, to draw a bill 
payable to the o^der of the drawee, but such a bill 
is ne^^otiable once the drawee eiulorses it. Unless 
he does so the bill is useless. On the other hand, 
nothing is more coniinon than to draw a bill pay- 
able to tlie order of the drawer. 

Where in a bill drawer and draAvee are the same 
person, or where the diawce is a lictitious ])erson, 
or a person not liaving capacity to contract (as to 
wliicli see below), the holder may treat the instru- 
immt at his option, either as a bill of exchange or 
as a promissory note. If the hill is im^t and ])aid 
as a bill, well and good ; but if not, then the 
liohh’r may deal with it as a note. 

TliC drawee must be named or otherwise indi- 
c.ited in a bill with reasonable cerbdnty, otherwise 
tin* holder will not know to whom to apply for 
acceptance, and no person will know if lie has the 
right to pay it. Hence, if a person to whom it is 
not addressed does accept it, he is not liable as 
such although he may be liable as the maker of 
a promissory note, for he promises to pay. But It 
will be otherwise if the drawee is sufficiently indi- 
cated although not named; for example, ii the 
order to pay is addressed to 160 Lombard Street, 
and Mr. John Roberts lives at that address and 
accepts, the bill is a good bill. 

A bill may be addressed to two Or more drawees, 
whether they be partners or not, but an order 
addressed to two drawees in the alternative, or 
two or more drawees in succession, is not a bill of 
exchange. Herein a bill of exchange differs from 
a promissory note. The acceptors of a bill can 
only have a joint liability, whereas the makers of 
a promissory note, who occup^ in most respects 
the position of acceptors, may be jointly and 
severally liable. 

If all the drawees to whom the bill is addressed 
do not accept, the acceptance is a qvxdified one, 
which will be explained below. 


Payee 

Where a bill is not payable to bearer (and it 
is not usual to make a bill so payable) the payee 
must be^ named or oth'^rwise indicated therein 
Avith reasonable certainty. If a blank is left 

for tne name of the payee, e.g. “ Pay £100 to 

or order”, the person in possession 

of it has a prwia facie authority to fill up the 
omission in any way he pleases. (See below. 
“Inchoate Instruments”) If the name of the 
imyee is misspelt, or he is wrongly designated, he 
may endorse the bill as therein described, adding 
if he chooses, his proper signature. 

A bill may be made payable to tAVo or more 
l>ayecs jointly, or it may be made payable in the 
alternative to one of tAA^o or some of several payees. 
A bill may also be made payable to the holder of 
an office for the time being, thus: “Pay to the 
order of the Secretary i’or the time being of the 
London Sports Club”. 

Wliere the payee is a fictitious or non-existing 
person the bill may be treated as payable to 
bearer. If the payee is fictitious, his endorsement 
is fictitious, but this does not in any way affect 
the holder who takes it in good faith; if the 
holder bikes it knowing that the payee is ficti- 
tious, he himself is entitled to endorse it with the 
fictitious person’s name. Of course if there is any 
fraud in connection wdth the use of a fictitious 
name, nobody can claim under the bill who has 
knowledge of that fraud. A bill made payable to 
a deceased person is to a non -existing person. The 
signature of a fictitious or non -existing person 
must be distinguished from the forged signature 
of a real person, and the name of a fictitious or 
non-existing person must be distinguished from 
the fictitious name of a real person, lor any person 
may trade in or assume a name not his own. The 
name of a real person may nevertheless be ficti- 
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tious if the person who insert^ it does not intend 
the person to be the payee. This question is oft^ 
of the greatest importance when it is necessary to 
determine upon whom is to fall the loss resultii^ 
from a forgery. It will be best fo illustrate th/ 
difficulty by reference to two well-known cases 
decided in the House of Lords, one of them deal- 
ing with bills of exchange, the other with a cheque, 
which is a particular form of a bill of exchange. 

In the first case, Vagliano Brothers v. Bank of 
England (1889), a clerk in the employ of the 
plaintiff firm had obtained payment of bills to 
the value of £71,500 by a skilfully devised fraud. 
Vagliano Brothers were in the habit of accepting 
bills drawn upon them by a foreign customer 
named George Vucina. In these bills the payee 
was on many occasions a firm in Constantinople 
named C. Petridi & Co. Accordingly the clerk 
placed bills before his principals for acceptance 
which purported to be drawn by George Vucina 
payable to C. Petridi & Co. « In fact the signature 
of George Vucina was forged. When the* bills had 
been duly accepted, payable at the Bank of Eng- 
land, the clerk forged the endorsement of C. Petridi 
<k Co., and then presented the bills in due course 
for payment at the Bank of England, when they 
were honoured to the amount above stated. On 
discovery of the fraud, Vagliano Brothers sued the 
Bank of England to recover the £71,500 with which 
their account had been debited. The House of 
Lords decided, however, that the Bank of England 
were not liable to refund, because under the cir- 
cumstances C. Petridi & Co. were fictitious per- 
sons, and therefore the bills were to bearer, and 
the endorsement was not a forgery. Consequently, 
the bills being bearer bills, the Bank had author- 
ity to pay any person who presented them for 
payment. No doubt C. Petridi & Co. were real 
persons, but the person who inserted their name 
had no intention of regarding them as real fKjrsons, 
for they were never to be pa3'ees in any sense, and 
any other name which would have alleviated sus- 
picion would have done as well. 

In the second case, Moxheth v. North and South 
Wales Bank (1908), one White induced Mr. Mac- 
beth to finance him in purchasing certain shares 
from a man named T. A. Kerr. Accordingly Mr. 
Macbeth drew a cheque on his bank, the Clydes- 
dale Bank, for £11,500, payable to T. A. Kerr or 
order. White forged T. A. Kerr’s endorsement 
and paid the cheque into his own bank, the North 
and S^uth Wales Bank, who duly credited his ac- 
count with the amount. In fact Mr. T. A. Kerr 
had no such shares, and the whole thing was a 
fraud by White. Accordingly, the Clydesdale Bank 
having paid the cheque, Mr. Macbeth sued the 
North and South Wales Bank for having received 


, the proceeds of a forged cheque (the liability of 
a banker in such a case has been now altei;e(l by 
Act of Parliament, as discussed on p. 28). The 
North a^id South Wales Bank, by way of defence, 
argued, upon the authority of Vagliano Brothers 
V, Bank of England, that the payee, Mr. T. A. Kerr, 
was for the purpose a fictitious person, and the 
cheque was consequently a bearer cheque. But 
the House of Lords held otherwise ; the drawer of 
fee cheque actually intended that Mr. T. Kerr, 
a real person, should receive the cheque and deal 
with it, but he never did ; consequently the North 
and South Wales Bank had to refund the £11,500. 

Negotiable Bills 

When a bill contains words prohibiting transfer, 
or indicating an intention that it should not be 
transferable, it is valid as betweel. the parties but 
is not negotiable. Thus a bill, “ Pay £100 to the 
order of Mr. Jones only ”, ^sannot be negotiated 
by Mr. Jones. The w’ords prohibiting transfer 
must be clear and unambiguous, otherwise they 
will have no effect. 

A negotiable bill may be payable either to order 
or to bearer. “ Bearer ” means the person in pos- 
session of a bill or note w’hich is jiayable to l)earer. 
A bill is payable to bearer w’hich is expressed to 
be so payable, or on which the only or last endorse- 
ment is an endorsement in blank. Thus, if Mr. 
Jones, the payee, endorses the bill sirnjdy and 
negotiates it, the bill becomes a bill payable to 
bearer ; or he may endorse it to the order of 
A. Wills, and A. Wills may simply endorse it 
over to another person, in which case the bill is 
a bearer bill owing to the act of A. Wills. A bill 
endorsed in blank, that is, where no endorsee is 
specified, may be converted by any holder into a 
.sf)ecially endorsed bill, that is, one that specifies 
the person to whom or to whose order the bill is 
to be*payable. In the endorsements of a bill given 
in Form 4, Jones is the payee who endorses the 
bill to Wills or order, Wills ad(fe his signature, to 
make himself liable, and negotiates it to James 
Welch ; that is an endorsement in blank, and the 
bill is a bearer bill. James Welch endorses it in 
blank and negotiates it to A. Hands, the bill still 
remaining payable to bearer, and so A. Hands 
endorses it and negotiates it to P. Colne. Colne 
now specially endorses it to F. Kerr or order, so 
that the bill is no longer negotiable until F. Kerr 
endorses it, which he does in blank, making the 
bill once more payable to bearer. A bill is pay- 
able to order which is expressed to be so payable, 
or which is expressed to be payable to a particular 
person and does not contain words prohibiting 
transfer or indicating an intention that it should 
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Form 4 


Pay A. Wills or, order 

O. Jones. 

A. Wills. 

James Welch. 

A. Hands. 

Pay F. Kerr or order 

P. Colne. 

F. Kerr. 


not be transferable. In Form 4 above, the bill 
would have been payable to the order of A. Wills 
even though the endorsement of O. Jones had 
been simply “ Pay A. Wills ”. Note the discinc- 
tion between a special endorsement, such as that 
of O. Jones, P. Colne, and an endorsement in 
blank, such as that of James Welch, A. Hands, 
and F. Kerr. Where a bill, either originally or by 
endorsement, is expressed to be payable to the 
order of a specified person and not to him or his 
order, it is nevertheless payable to him or his 
order at his option. Thus “Pay to the order of 
O. Jones”; O. Jones may himself demand pay- 
ment ; he is not bound to negotiate the bill or to 
endorse it. * 

The Sum Payable 

It was stated above that a bill is an order to 
pay a sum certain in money. The sum is certain 


although it is to be paid (a) with interest— there 
i# no limit to the rate of interest, subject to this, 
that if the transaction is a money-lending one 
vyth a money lender, the rate of interest may be 
i ‘educed under fhe powers given to the Court by 
the Money Lenders Act, 1900 (see Chapter XII of 
this Part); (6) by stated instalments, but a bill 
“ Pay by instalments £2000 ” is not valid because 
the instalments are not stated ; (c) by stated instal- 
ments, with a provision that upon default in pay- 
ment of any instalment the whole shall become 
due ; [d) according to an indicated rate of exchange 
or according to a rate of exchange to be ascertained 
as directed by the bill. Where a bill is drawn in 
one country upon a person resident in another 
country in the currency of the former country, the 
rate of exchange in the case of dishonour is that 
existing on the day that the bill became payable, 
unless otherwise indicated on the bill. It was 
pointed out in the case of Suse and Others v. 
Fompe and Another ' where the bill was 

drawn fcr £/50 upon in Vienna, that the 

holder was entitled to receive a certain number of 
Austrian florins in Vienna on the day when the 
bill was at its maturity. He had in effect bought 
from the endorser so many Austrian florins to be 
received in Vienna on that day. It should follow 
that on non-payment on that day by the drawee 
the holder is entitled as against the endorsee, not 
to £750, but to as much English money as would 
have enabled him in Vienna on that day to pur- 
chase as many florins as he ought to have received 
from the drawee, and, further, to the expenses 
necessary to obtain them. 

Where the sum payable is expressed in words 
and also in figures, and there is a discrepancy 
between the two, the sura denoted by the words 
is the amount payable. It is usual to express the 
sum payable in figures in the margin, and in words 
in the body of the instrument, as in Form 1. 

Where a bill is expressed to be payable with 
interest, unless the instrument otherwise pro- 
vides, interest runs from the date of the bill, and, 
if the bill is undated, from the issue thereof, that 
is, when it is first delivered complete in form to 
a person who takes as holder of it. Interest in 
the case of dishonour can in any case be claimed 
as damages — a matter dealt with later. 

Interest does not affect the stamp duty. 

Bill Payable on Demand 

A bill is payable on demand which is ex^essed 
to be payable on demand, or at sight, or on pre- 
sentation, or in which no time is expressed. There 
are no days of grace attached to a bill payable on 
demand. Where a bill is accepted or endorsed 
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when it is overdue (as to whioh see below) it is, 
as regards the acceptor who so accepts or ady 
endorser who so endorses it, deemed a bill pay- 
able on demand. I 

Payable after Date 

Where a bill expressed to be payable at a fixed 
period after date is issued undated, or where the 
acceptance of a bill payable at a fixed period after 
sight is undated, any holder may insert therein 
the tr%(,e date of issue or acceptance, and the bill 
is payable accordingly. If the holder, by mistake, 
inserts a wrong date the bill is not avoided, but 
operates and is payable as if the date so inserted 
had been the true date. The holder must do his 
best to fill in the true date, and if he does his best 
he is quite safe; for example, if the bill comes 
from abroad, he can calculate the time approxi- 
mately taken in the course of transmission by 
post. If a bill is deliverefi undated, there is a 
primxi facie authority fill up the omission in 
any way the holder thinks fit. Even though a 
wrong date is inserted, intentionally, it would 
not affect the rights of a holder in due course. 
The date on a bill is deemed to be the true date 
until the contrary is shown. Where it is material 
to show that in fact the date is not the correct 
date, evidence may be given to establish the fact. 
A bill is not invalid by reason only that it is 
ante-dated or post-dated, or that it bears date 
on a Sunday. 

Time of Payment 

As already stated, a bill payable on demand is 
payable on the day when demand is made. In 
all other cases three days, called days of grace, 
are, -where the bill does not otherwise provide, 
added to the time as fixed by the bill, and the 
bill is due and payable on the last day of grace. 
But when the last day of grace falls on Sunday, 
Christmas Day, Good Friday, or a day appointed 
by Royal Proclamation as a public fast or thanks- 
giving day, the bill is (one case excepted) due and 
payable on the preceding business day. Any day is 
a business day except the above-mentioned special 
days. 

When the last day of grace is a bank holiday 
(other than Christmas Day and Good Friday) 
under the Bank Holidays Acts, or when the last 
day of grace is a Sunday and the second day of 
grace is a Bank Holiday, the bill is due and pay- 
able on the succeeding business day. Thus, if the 
last day of grace falls on a Sunday, payment is 
due on the Saturday ; but if Saturday happens to 
be a Bank Holiday, then^payment is due on the 
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* succeeding business day, that is, the Monday if 
that is a business day. ^ 

Where a bill is payable at a fixed period after 
date, or^fter the happening of a specified event, 
the time of payment is determined by excluding 
the day from whiq(*i the time is to begin to run 
and by including the day of payment. Thus, a bill 
dated Monday, 1st January, 1910, payable fourteen 
days after date, is payable on Thursday, 18th 
January, 1910. As the party liable on ^he bill 
has up to tte last moment on Thursday in which 
to pay, n(V action can be commenced until the day 
after — Kennedy v. Thomas (1894). 

Where a bill is payable at a fixed period after 
sight, the time begins to run from the date of the 
acceptance if the bill is accepted, or, in the case of 
a promissory note, from the time it is exhibited 
to the maker; if the bill is to be noted or juo- 
tested for non-acceptance or lor non- delivery, the 
time begins to run from the noting or protest- 
ing. ^ 

The term “month” in a bill means calendar 
month. 

Referee or Drawee in Case of Need 

The drawer of a bill and any endorser may 
insert therein the name of a person to whom the 
holder may resort in case of need, that is to say, 
in case the bill is dishonoured by non-acceptance 
or non-payment. Such person is called the referee 
in case of need, or sometimes the drawee in case of 
need, or case of need simply. It is in the option 
of the holder to resort to the referee in case of 
need or not as he may think fit, that is to say, he 
may ignore him altogether and proceed against 
the parties liable on the bill A dishonoured 
bill must be protested for non-payment before 
it is presented for payment to the referee in 
case of need. 

Express Stipulations 

« 

The drawer and any endorser may limit his 
own liability to the holder by inserting an express 
stipulation in the bill to that effect. A very usual 
limitation is expressed in the words “without 
recourse ” or “ sans recours ”, but no particular 
form of expression is necessary. 

So by an express stipulation the drawer and 
any endorser ma;j waive as regards himself some 
or all of the duties of the holder. Thus if he has 
shrewd suspicion that the bill will not in fact 
be paid on maturity, he might, in order to save 
expense, waive his right to receive notice of dis- 
honour from the holder by endorsing a stipulation 
to that effect on the biU. 
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Acceptance 

As^has been pointed out, a bill is an uncon- 
ditional order in writing to pay a sum o^ money, 
addressed by the drawer to the drawee. The 
QjccepUince of a bill is the signification by the 
drawer of his assent to the order of the drawee. 
When the drawee signifies his assent he becomes 
the acceptor. No person can be the acceptor 
unless, the bill is addressed to him, except in th« 
case of an acceptance for honour atid the case 
under the Companies Act, to be dealt with later. 
Thus, if the bill is addressed to A and accepted 
by B, B is not liable because it is not addressed 
to him. If the bill is addressed to nobody at all, 
no person can be liable thereon as acceptor even 
though he purports to accept as such; he may, 
however, be liable as maker of a note. If a bill 
is addressed to a firm, and accepted in the firm’s 
name, the firm is liable. It should be noted that 
the firm’s name is o«ly a compendious way of 
stating the names of the individual partners; 
hence if a bill is addressed to B, and he acce]>ts 
it in the name of the firm, B alone is liable. 

A bill or promissory note is deemed to have 
been made, accepted, or endorsed on b(*lialf r)f 
a company if made, aecei)ted, or endorsed in the 
name of or by or on behalf of or on account of the 
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after sight is dishonoured by non-acceptance, and 
tie drawee subsequently accepts it, the holder in 
the absence of any different agreement is entitled 
t; have the bill accepted as of the date of first 
presentment to® the drawee for acceptance; this 
is only in accordance with good sense, as it would 
be unfair to put the holder in a worse position ajs 
regards date of payment by reason of the default 
of the drawee. 

General and Qualified Acceptance 

A general acceptance assents without qualifica- 
tion to the order of the drawer. A qualified accep- 
tance in express terms varies the effect of the bill 
as drawn. A holder is not obliged to take a quali- 
fied acceptance. In particular, an acceptance is 
qualified which is — 

{a) A conditional acceptance, that is to say, one 
which makes payment by the acceptor dependent 
on the fulfilment of a condition therein stated. 
Note thc't although th^ order by the drawer to 
])ay must be unconditional, the acceptance may 
be conditional, c.g. “accepted provided the goods 
are delivered in marketable condition” is a good 
acceptance if the holder chooses to be content 
with it. 

(b) A partial acceptance, that is to say, an ac- 


company by any person acting under its authority. ■ ceptance to pay part only of the amount for which 
This assumes, of course, that the company has ! the bill is drawn. 


pov, er to issue bills and notes. (See Chapter JV ; 
of T-his Bart.) An acceptance must be signed by 
the drawee or his authorized agent. The word 
“ accepted ” or equivalent need not be used, 
although it is usual to accept by writing “ac- 
cepted” and signing underneath. (See Form 1 
above.) The acceptance must not express that 
the drawee will perform his promise by any other 
means than the payment of money, e.g. “Accepted 
payable in goods per s.s. Trent” would be a bad 
acceptance. 

Time* for Acceptance 

A bill may be accepted before it has been signed 
by the drawer or while otherwise incomplete, 
when it is overdue or after it has been dishonoured 
by a refusal to accept or by non-payment, so that 
the holder is put in the same position as if there 
had been no dishonour. It is usual to leave a bill 
twenty-four hours for acceptance, the date of the 
acceptance being the date of presentment and not 
the date of the return of the bill duly accepted 
to the holder. If there is nothing on the bill to 
indicate the date of acceptance it is presumed to 
have been accepted before maturity and at a 
reasonable time after issue. When a bill payable 


(c) Local acceptance, that is to say, an accep- 
tance to pay only at a particular specified place. 
Note that an acceptance to pay at a particular 
place is a general acceptance unless it expressly 
states that it is to be paid there oiily and not else- 
where. Thus “accepted payable at Parr’s Bank” 
is a general acce])tarice, whereas the following ac- 
ceptance is qualified: “Accepted payable at Parr’s 
Bank and nowhere else”. 

Inchoate Instruments 

The case where a bill is issued undated has 
already been dealt with. Where a simple signa- 
ture on a blank stamped paper is delivered by the 
signer in order that it may be converted into a 
bill, it operates as a jwima facie authority to fill 
it up as a complete bill for any amount the stamp 
will cover, using the signature for that of the 
drawer, or the acceptor, or an endorser; and in 
like manner when a bill is wanting in any ma- 
terial particular, the person in possession of^it has 
such an authority to fill up the omission in any 
way he thinks fit. The paper must be stamp^ 
paper. There is no authority to fill up as a bill 
a blank paper signed by a person and then stam]) 
it. It should be further noticed that it must bo 
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delivered in order that it may#be converted into 
a bill, otherwise there is no authority — Baxenda^e 
V. Bennett (1878). 

It will be noticed that the delivery of the in- 
choate instrument is only a primd facie authority 
to complete it. If it is not completed in fact in ac- 
cordance with such authority, then it is necessary 
to distinguish the case of the holder in due course 
from one who is not. 

Provided the blank or inchoate stamped paper 
is delivered, a holder in due course can enforce the 
bill even though it was not completed within a 
reasonable time and strictly in accordance with the 
authority given. As will be seen later, a person 
cannot be a holder in due course unless he took 
the bill complete and regular on the face of it. 

But an inchoate instrument when completed can 
only be enforced by a person who is not a holder 
in due course, against any person who became a 
party thereto prior to its completion, if the instru- 
ment was filled up within {< reasonable time and 
strictly in accordance will the authority ^iven. 

Providing the person to w^hom the inchoate 
instrument is delivered takes it for value, ‘lie is 
entitled to complete the instrument even after the 
death of the signer. It is otherwise if no value is 
given, as, for example, in the case of an accommo- 
dation bill. What is a reasonable time for filling 
up a blank signature is a question of fact to be 
decided in each case as it arises. 

Delivery 

Delivery means transfer of possession from one 
person to another. Every contract on a bill, 
whether it be the drawer’s, the acceptor’s, or an 
endorser’s, is incomplete and revocable until de- 
livery of the instrument in order to give effect 
thereto, save that where an acceptance is written 
on a bill, and the drawee gives notice to or accord- 
ing to the directions of the person entitled to the 
bill that he has accepted it, the acceptance then 
becomes complete and irrevocable. 

Thus, for example, if a bill is left by the holder 


. with the drawee for his acceptance, and the drawee 
puts his signature to it, he may cancel it at any 
time before he delivers the bill to the holder, un- 
less he already given notice to him that he has 
accepted. 

It is to be obser^!ed that a bill is a contract in 
writing, of a special kind no doubt, and, like other 
contracts in writing, if an action is brought upon 
it, parol evidence cannot be given to prove a varia- 
tion of the wTitten contract. For example, if the 
bill is exprdfesed to be payable three months after 
date, evidence is not permissible to prove that it 
was agreed that the bill should be payable two 
months after date (see Chapter I of this Part). 
Evidence, however, may be given to prove that 
no consideration was given for the bill, or that 
the bill has been paid. 

There are many parties to a bill ; those in im- 
mediate relation to each other are called imme- 
diate parties. For example, an endorser is an 
immediate party to the endorsee to whom he en- 
dorses the bill ; whereas the next endorsee and 
himself are not immediate parties. 8o the drawer 
and payee are immediate parties. As between an 
immediate and a remote party other than a holder* 
in due course, the delivery in order to V>e effectual 
must be made either by or under the authority 
of the party drawing, accepting, or endorsing as 
the case may be ; an unauthorized delivery has no 
effect. So the delivery may be shown to have 
been conditional or for a special purpose only, and 
not for the purpose of transferring the property 
in the bill; but if the bill be in the hands of a 
holder in due course a valid delivery of the bill by 
all parties prior to him so as to make them liable 
to him is conclusively proved. To take an ex- 
ample: if A hands a bill to B to mind for him, 
and B hands it to C for no consideration, then C 
cannot sue A on the bill ; but if C is a holder in 
due course he could recover on the bill. 

\^ere the bill is no longer in the possession of 
a party who has signed it as drawer, acceptor, or 
endorser, a valid and unconditional delivery by 
him is presumed until the contrary is proved. 


CAPACITY AND AUTHORITY OF PARTIES 


Capacity to incur liability as a party to a bill 
is co-extensive with capacity to contract. (See 
Chapter I of this Part as regards capacity of 
infantt, women, &c., to contract.) 

A corx^oration can only incur liability on a bill 
if it is expressly or impliedly authorized by its 
constitution to do so. All trading companies have 
an implied power to issue bills, but a non-trading 
company, as, for example,^ a literary society regis- 


tered under the Companies Act, could not issue 
a bill unless its Memorandum of Association ex- 
pressly empowered it to do so. (See Chapter IV 
of this Part.) * 

Where a bill is drawn or endorsed by an infant, 
minor, or corporation having no capacity or power 
to incur liability on a bill, the drawing or endorse- 
ment entitles the holder to receive payment of the 
bill from and to enforce it against any other party. 
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The bill, in other words, is quite valid, but the 
infant, ^&c., is not liable on it. 

Signature Essential to Liability 

No person is liable as drawef, endorser, or ac- 
ceptor of a bill who has not signed it as such. 
A principal can authorize an agent to sign on his 
behalf, but it must not be the name of the agent, 
but of ^he principal. In this respect a bill of ex- 
change differs from other contracts. The undis- 
closed principal cannot be made liable 04 the bill 
signed by the agent in the agent^s ?iawic, although 
the authority of the agent is clearly proved. In 
such a case the only remedy against the principal 
is to sue on the original consideration. If, for in- 
stance, A instructs B to buy goods on nis behalf, 
and to give a bill in respect of the purchase money, 
and H accordingly accepts a bill for the amount in 
hi.'^ own name, then B only is liable on the bill, but 
the vendor can sue A fop the purchase price. But 
if A had authorized B to accept the bill in A’s 
name, A would have been liable once the authority 
Avas proved. The signature may be made in any 
wa> to show the assent of the signer; possibly a 
rubber stamp signature would be sufficient, but 
there is some doubt on the point. It would be 
sufficient if a man who could not write were to 
mnke his mark against his name written by some- 
bofly else. 

Uiider some circumstances a person is not liable 
for his signature even to a holder in due course; 
if he were induced to sign a bill on the fraudulent 
re]iresentation that he was signing another docu- 
ment, he would not be liable providing he was not 
negligent. This may be illustrated by two well- 
known cases, viz. Foster v. ^lackmnon (1869), 
and Lewis v. Clay (1897). In the first case 
Mr. Mackinnon was a gentleman of advanced* 
years, who endorsed the bill for £3000 upon the 
fraudulent representation that he was only sign- 
ing a guarantee for a railway company similar 
to that which he 4iad given before and out of 
which no liability had resulted. The plaintiff, 
ill though a bona jide holder for value, could not 
recover on the bill. In the second case Mr. Clay 
was a young man without any business experience ; 
he was requested by his friend to witness his 
signature on certain documents which were kept 
covered save for the space for the signatures, the 
reason given for not disclosing the contents being 
that they were of a private natur^. Mr. Clay did 
so. It turned out that he had in fact signed as 
maker promissory notes to the value of £11,133. 
Mr. Lewis, the plaintiff, although a holder for 
value, did not recover on the notes. 

In the case of a corporation it is sufficient to 


affix its seal ; but itjs not essential for the corpora- 
tion to accept, draw, or endorse a bill under seal. 

|\^here a person si^s a bill in a trade or as- 
fU'^ied name he is liable thereon as if he had 
signed in his o\Ai name. 

The signature of the name of a firm is equivalent 
to the signature by the person so signing of the 
names of all the persons liable as partners in that 
6 rm. If in fact all the partners are liable as such 
then the signature of the partner suffices. It 
makes no difference so far as the holder in due 
course is concerned whether the bill was in the 
first place given for a private debt or not, the firm 
is liable on it if it is signed in the firm's name. 
But the yjartner, of course, must have authority 
as such to bind his co-partners. In all trading 
partnersnips he has such authority, but in non- 
trading firms, e.g. professional partnerships, he 
has no such authority, and consequently a bill ac- 
cepted by him in the name of the firm would not 
bind the firm unless gi^’en with the consent of the 
other partners. (See Ch^ter III of this Part.) 

Forged or Unauthorized Signature 

Where a signature on a bill is forged or placed 
thereon without the authority of the person whose 
signature it purports to be, the forged or un- 
authorized signature is wholly inoperative (except 
in one or two cases dealt with below), and no 
right to retain the bill or to give a discharge 
therefor or to enforce payment against any party 
to the bill can be acquired through or under that 
signature unless the party against whom it is 
sought to retain or enforce payment of the bill is 
precluded from setting up the forgery or want of 
authority. A person may ratify an unauthorized 
signature, but cannot ratify a. forgery. 

Where the payee is a fictitious or non-existing 
person the endorsement in the name of such fic- 
ticious or non-existing person does not amount 
to a forgery. This case is dealt with above 
(p. 5). 

A person may preclude himself from setting up 
that the signature purporting to be his has been 
forged; for example, if the intending holder for 
value applied to the acceptor to know if the 
signature purporting to be the acceptor's was in 
fact his, and the acceptor acknowledged such to 
be the case, the acceptor could not afterwards 
contend that it was a forgery. 

It is to be noticed that a forgery defeat^ the 
title even of the holder in due course. So the 
title of the holder in due course is defeated where 
a bill is stolen from a holder and the holder's name 
is forged in the endorsement. In such a case the 
holder in due course has no title to the bill, and if 
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he is paid by the acceptor he Must refund it to the 
holder from whom the bill was stolen. ^ 

The acceptor, however, by accepting the bilL is 
precluded from denying to a holder in due coul^ 
the genuineness of the drawer’s Signature ; and an 
endorser is precluded from denying to a holder in 
due course the genuineness of the drawer’s signa- 
ture and all previcus endorsements. 

When a bill payable to order at' demand is^ 
drawn on a banker, and the banker on whom it 
is drawn pays the bill in good faith and in the 
ordinary course of business, it is not incumbent 
on the banker to show that the endorsement of 
the payee or any subsequent endorsement was 
made by or under the authority of the person 
whose endorsement it purports to be, and the 
banker is deemed to have paid the bill in due 
course, although such endorsement has been 
forged or made without authority. 

Where a banker in good faith and without 
negligence receives payment for a customer of a 
cheque crossed generallji^or specially himself, 
and the customer has no title or a defective title 
thereto, the banker does not incur any liability 
to the true owner of the cheque by reason only 
of having received such payment. This is only 
a reasonable protection to the banker, who only 
does a ministerial act in collecting payment and 
who cannot possibly know, considering the num- 
ber of cheques that pass through his hands daily, 
whether the customer is or is not entitled to it. 
The true owner must recover against the customer. 

Before the banker can claim protection, the 
person presenting the cheque for collection must 
be a cufitomer. Thus, in the Great Western Rail- 
way V. London and County Bank ( 1901 ), the bank 
was held liable to reimburse the Great Western 
Railway in respect of a cheque which the bank 
had*^ collected and paid to a y>erson who had no 
account with the bank, although the bank was 
in the habit of cashing cheques for him. Having 
no account he was not a customer. 

Bankers were very alarmed by the decision of 
the House of Lords in the year 1903 in the Capital 
and Counties Bank v. Gordon, It had long been 
the custom of bankers to credit*^ immediately a 
customer’s account with a cheque paid in by the 
customer before the banker had actually collected 
it; if it turned out that the cheque was dis- 


honoured, then the customer’s account would be 
debited. But by crediting the account before col- 
lection, the banker in the eyes of the law became 
the purchaser of the cheque and the holder in due 
course, and so collected the cheque on behalf of 
himself and not his customer. This result in the 
above case proved that the banker could not claim 
protection if the customer had no title to the 
cheque, whereas he could have claimed protect!^ . 
•if he had not credited the amount befor'^ actual 
collection. * The decision in the House of Lords 
was extremely serious to bankers, as it was practi- 
cally impossible to alter the well-established cus- 
tom, which was a necessity to their customers. 
To get over the difficulty the Bills of Exchange 
(Crossed Cheques) Act, 1906, was passed, which 
gave banlcers the same protection as they have 
when they collect for a customer before crediting 
the customer’s account. * 

The forgery of a signature of a bill must be dis- 
tinguished from the alteration of any other ]>art 
of the bill, whether the alteration amounts to a 
forgery or not. The alteration of a bill is d(‘alt 
with later in treating of the discharge of a bill 
(p. 24). 

Procuration Signatures 

A signature by procuration operates as notice 
that the agent has but a limited authority to sign, 
and the principal is only bound by such signature 
if the agent so signing acts within the actual 
limits of his authority. Hence a person rt^ceiving 
a bill with such a signature should take ordinarily 
})rudent steps to ascertain the actual authority 
of the agent, if possible by the examination of 
written authority. 

Person Signing as Agent 

Wbere a person signs a bill as drawer, endorser, 
or Acceptor, and adds words to his signature indi- 
cating that he signs for or on behalf of a principal 
or in a representative character, he is not person- 
ally liable on the bill. But the mere addition to 
his signature of words describing him as agent or 
as filling a representative character does not exempt 
him from personal liability. Thus, if a person signs 
his name with the word “agent” underneath, he 
is nevertheless liable on the bill. 


THE CONSIDERATION FOR A "BILL 


Bills may be given for valuable consideration or 
for no consideration. Valuable consideration is 
constituted by any consideration which is sufficient 
to support a simple contract. (See Chapter I of 


this Part.) The subject is an important one, and 
it should be particularly noted that the adequacy 
of the consideration is immaterial provided that 
there is some consideration. In England, as be- 
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tween immediate parties, no action can be brought 
on a bill for which no consideration has been 
given ;*in Scotland it is otherwise, provided that 
there is no fraud or other illegality to make the 
bill bad. ^ 

An antecedent debt or liabilit;y is sufficient con- 
sideration, whether the bill is payable on demand 
or at a future time. 

Holder for Value • 

• 

Where value has at any time been given for 
a bill, the holder is deemed to be a holder for 
value (in Scotland termed an “onerous holder”) as 
regards the acceptor, and all parties to the bill 
who became parties prior to such time. It is 
immaterial that the holder in fact hajfnot given 
value for the bill provided that some prior person 
has. To take an illustration: B, the drawer, draws 
a bill, payable to A, accepted by (1 A endorses it 
tor value to D, who ei^orses it for no considera- 
tion to E. E, as against A, B, and C, is a holder 
for value even though B and C may have received 
no consideration. A holder in due cour.se is a 
holder for value, but the converse is not neces- 
sarily the case. Where the holder of a bill has 
a lien upon it arising either from contract or by 
implication of law, he is deemed to be a holder for 
value to the extent of the sum for which he has 
a lien. A bill can be pledged, as distinguished 
from discounted; indeed it is quite a common 
foi ni of security. In the ordinary way, when a bill 
is transferred it is deemed to be discounted ; but 
it it can be established that it was only transferred 
by way of pledge, the pledgee can only retain for 
himself from the proceeds of the bill the amount 
of the pledge, and must account to the pledgor as 
to the balance. It is his duty to collect the bill 
and to give notice in case of dishonour. • 

A banker is an example of a person who has 
a lien arising by implication of law upoT» his 
customers’ bills to the extent of the customer’s 
overdrawn account. 

If a pledgee knows that the pledgor has no 
authority to pledge, he cannot retain the bill 
against the true owner. 

Accommodation Bill or Party 

An accommodation bill is a bill in which the 
acceptor u jcepts without consideration the bill for 
the convenience of some other person. 

An accommodation party to a bill is a person 
who has signed a bill as drawer, acceptor, or 
endorser without receiving value, and for the 
purpose of lending his name to some other person. 

An accommodation party is liable on the bill to 


a holder for value and it is immaterial whether, 
wl^n such holder took the bill, he knew such 
palty to be an accommodation party or not. 

Although the acceptor of an accommodation 
uill is liable toga holder for value, nevertheless 
the principal debtor is in fact the person for 
whom the accommodation bill w'as accepted. 
Hence the bill is discharged wffien it is paid in 
^due course by the party accommodated. 

Presentment for payment, considered below, is 
dispensed with as regards the drawer where the 
drawee or acceptor is not bound as between him- 
self and the draw^er to accept or pay the bill, and 
the drawer has no reason to believe that the bill 
w’oiild be paid if presented ; similarly as regards 
the endorser, where the bill was accepted for the 
accommodation of that endorser. In like cases 
notice of dishonour or protest is dispensed with. 

Holder in Due Course 

A holder in due cotjjse is a holder who has 
taken a bill cojnpleie and regular upon the face 
of it under the following conditions: (a) that he 
became the holder of it before it w^as overdue, and 
without notice that it had been previously dis- 
honoured if such was the fact; (6) that he took 
the bill in good faith and for value, and that at 
the time the bill was negotiated to him he had no 
notice of any defect in the title of the person who 
negotiated it to him. As will be seen later, a 
holder in due course has very important rights, 
and it is therefore essential to appreciate who is 
a holder in due course. In the first place, the bill 
must be complete end regular on the face of it. A 
person who takes a bill in any material respect in- 
complete may have liis rights defeated although he 
gave full value for it. The biU must not be over- 
due. Then the bill must be taken in good faith, 
that is, honestly; it is not honest to close one’s 
eyes to circumstances of wffiich one is suspicious. 
It must be taken for value, but the actual amount 
paid is immaterial. A £100 bill may be purchased 
for £50, and the purchaser may well be the holder 
in due course. In itself the amount given for a 
bill does not defeat the title of the holder, but it 
may be a material element if accompanied by other 
suspicious circumstances to influence the mind of 
the judge or jury that the person taking the bill 
at a serious undervalue had his suspicions as to 
the title of the person who negotiated it to him. 
If he has any notice of any defect in the title of 
the person who negotiated it, he cannot cMm to 
be a holder in due course. Notice does not neces- 
sarily mean direct notice; it is sufficient if he has 
a suspicion that something is wrong. Unfortu- 
nately where there is fraud it is extremely difficult 
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to bring it home. The title^ of the person who 
negotiates it is defective, in particular, wheiL he 
obtained the bill or the acceptance by fraud, 
duress, force or fear, or other unlawful meansj or 
for an illegal consideration, or when he negotiate 
it in breach of faith or under such circumstances 
as amount to a fraud. It is quite common to give 
a bill on the understanding and promise not to ne- 
gotiate it; to negotiate it in spite of such a promise 
is a breach of faith. It must be remembered that 
no person can obtain a title through a forged sig- 
nature, whether value is given or not. A holder 
(whether for value or not) who derives his title to a 
bill through a holder in due course, and who is not 
himself a party to any fraud or illegality affecting 
it, has all the rights of that holder in due course 
as regards the acceptor and all parties to the bill 
prior to that holder. It may be well to illustrate 
this. A, the drawer, draws a bill which is accepted 
by B, payable to the order of C, who endorses to 
D for value, who endorses it to E, a holder in due 
course for value, who en Arses it to F, who en- 
dorses it to G for no consideration. As against 
A, B, C, and D, G has all the rights of E, a ‘holder 
in due course ; as against F, G has no rights, as he 
gave no consideration for the bill ; as against E, G 
has only the same rights that F has, so that if the 
title of F is bad as against E, then the title of G 
is bad. 

Presumption of Value and Good 
Faith 

Every party whose signature appears on a bill 
is prinia facie deemed to have become a party 
for value. The burden of proving the contrary 
lies upon the person who alleges it. 

Every holder of a bill is presumed to be a 


holder in due course, but if in an action on a 
bill it is admitted or proved that the acceptance, 
issue, or subsequent negotiation of the bill is 
affected with fraud, duress, or force and fear, or 
illegality, the burden of proof is shifted, unless 
and until the holder proves that subsequent to 
the alleged fraud or illegality value has in good 
faith been given for the bill. It is important to 
notice in this last case that the holder must n^v 
l.only prove that value has been given subv.quent 
to the frifud or illegality, but also that it was 
given ii\,good faith (i.e. given by a party who did 
not know, or had no reason to know, of the ille- 
gality). The holder of a bill who has not given 
value takes it with the rights and liabilities of the 
party from whom he obtained it. Thus, if A ac- 
cepts a bill for the accommodation of B, and B 
delivers it to C for no value, then, upon A proving 
the facts, C cannot recover on the bill against A, 
because C has no better rights than B, and B could 
not recover. Similarly, a* against A, B may be 
entitled to recover part of the amount for which 
the bill was given but not the whole, in which 
case C could only recover such part ; e.g. Jones 
orders a horse and carriage from Smith to be 
delivered next week, agreed price for the two 
£100; Jones gives Smith a bill at thirty days. 
Smith delivers the carriage, but not the horse. 
The consideration has partially failed, but Jones 
has no defence if sued on the bill by Brown, to 
whom Smith has endorsed the bill without con- 
sideration. Had Jones bought the horse for £ 40 , 
and the carriage for £ 60 , Jones would have had 
a good defence against Brown for £ 40 . 

Mere absence of consideration is no defence 
against a holder for value, with or without notice ; 
but total failure of consideration is a good defence 
against a holder for value with notice. 


NEGOTIATION OF BILLS 


A bill is negotiated when it is transferred from 
one person to another in such a manner as to con- 
stitute the transferee the holder of the bill. A bill 
payable to bearer (i.e. drawn payable to bearer or 
with the last endorsement in blank) is negotiated 
by delivery, and a bill payable to order is nego- 
tiated by the endorsement of the holder completed 
by delivery. When the holder of a bill payable to 
his order transfers it for value without endorsing 
it, the transferor gives to the transferee such title 
as ttfb transferor had in the bill, and the trans- 
feree in addition acquires the right to have the 
endorsement of the transferor. In such a case 
the bill is not negotiated, and the transferee could 
not sue on the bill in his own name. The Court 
1 


would enforce his right to have the endorsement 
of the transferor, but he would be affected with 
any notice of fraud or illegality in the negotiation 
of the bill received before the endorsement. Where 
any person is under an obligation to endorse a bill 
in a representative capacity, he may endorse the 
bill in such terms as to negative his personal lia- 
bility. If, for example, a corporation or a limited 
company transfer a bill for value without endors- 
ing it, the transferee can demand its endorsement 
by the proper officers of the corporation or com- 
pany as the case may be, but he cannot object 
to such officials signing in a representative capa- 
city binding the corporation or company but 
negativing their personal liability. 
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Requisites of a Valid Endorsement 

An endorsement in order to operate as a nego- 
tiation (when completed by delivery) must be 
written on the bill itself and be signed l5y the 
endorser. The simple signature of the endorser 
without additional words is sufficient. The en- 
dorsement is usually made on the back of the bill, 
an endorsement on the face is valid. If there 
is*il^H‘7om on the bill for additional endorse- 
ments a%lip of paper, called an allonge may be 
attached to the bill and further endorsements 
made thereon. In such a case the new signature 
should commence on the bill and finish on the 
allonge^ as this is necessary according to the 
law of some countries though not under English 
law. An endorsement written on an idlonge is 
deemed to be written on the bill itself as is also 
an endorsement oq a “copy” of a bill issued or 
negotiated in a country where “ copies ” are recog- 
nized. The endorsement must be of the entire 
bill. A partial endorsement, that is to say, an 
endorsement which purports to transfer to the 
endorsee a part only 6f the amount payable, or 
which purports to transfer the bill to two or more 
endorsees severally, does not operate as a nego- 
tiation of the bill. For instance, a bill for £100 is 
drawn by Jones and accepted by Brown for value. 
Jones endorses the bill “pay Smith or order £50, 
pay Robertson or order £50”. The bill is not 
negotiated, and neither Smith nor Robinson sever- 
ally or jointly could sue on the bill or negotiate 
it. Where a bill is payable to the order of two or 
more payees or endorsees who are not partners, all 
must endorse, unless the one endorsing has author- 
ity to endorse for the others. There is one excep- 
tion to this, in the case of dividend warrants, as 
the Act specially recognizes the custom by which 
a dividend warrant payable to the order of two or 
more joint holders is honoured on the endorse- 
ment of any one of the payees. WTiere, in a b’ll 
payable to order, the payee or endorsee is wrongly 
designated, or his ijame is misspelt, he may en- 
dorse the bill as therein described, adding, if he 
thinks fit, his proper signature. A married woman 
addressed in the name of her husband should 
endorse in her own name with the added descrip- 
tion of her husband^s name. Thus “Pay to the 
order of Mrs. Job Smith” should be endorsed 
.“Doris Smith, wife of Job Smith”. 

Where there are two or more endorsements on 
’ a bill each endorsement is deem^ to have been 
'' made in the order in which it appears on the bill, 
until the contrary is proved. An endorsement 
may be made in blank, when, as before-mentioned, 
the bill becomes payable to bearer ; or special, i.e. 
specifying the person to whom or to whose order 


the bill is to be payable. It may also contain 
terms making it restrictive (as to which' see below). 
WhAe a bill purports to be endorsed condition- 
allyl the condition may be disregarded by the 
paj^er, and payment to the endorsee is valid 
whether the condition has been fulfilled or not. 
For instance, bill endorsed “Pay to the order of 
Carlos Ramona when s.s. Ganges clears for Cal- 
cutta”; the endorsement is in order, but the 
payee may disregard the condition. Where a bill 
has been endorsed in blank any holder may con- 
vert the blank endorsement into a special endorse- 
ment by writing above the endorser’s signature a 
direction to pay the bill to the order of himself 
or some other person. 

Restrictive Endorsement 

An endorsement is restrictive which prohibits 
the further negotiation of the bill, or which ex- 
presses that it is a mere authority to deal with 
the bill as diiected an\ rot a transfer of the 
ownership, as, for example, “Pay D only”, or 
“Pay E for collection” Such an endorsement 
gives the endorsee the right to receive payment 
of the bill, and to sue any party that his endorser 
could have sued. Accordingly, if the acceptor, or 
other party to the bill, is sued by the endorsee, 
a good defence against the endorser would be a 
good defence against the endorsee. A restrictive 
endorsement gives the endorsee no power to trans- 
fer his rights unless it expressly authorizes him to 
do so. In such a case all subsequent endorsees 
take the bill with the same rights and subject to 
the same liabilities as the first endorsee under the 
restrictive endorsement. 

Negotiation of Overdue or 
Dishonoured Bill 

T^Tiere a bill is negotiable in its origin it con- 
tinues to be negotiable until it has been restric- 
tively endorsed or discharged by payment or 
otherwise. An overdue bill is therefore negoti- 
able, but it can only be negotiated subject to any 
defect of title affecting it at its maturity (mere 
absence of consideration does not appear to be 
a defect of title within the meaning of the Act). 
In other words, once a bill is overdue any subse- 
quent holder, whether for value or not, is deemed 
to have notice of any defect of title affecting the 
holder at the time of its maturity. 

A bill payable on demand (including cheques, 
but excluding promissory notes) is deemed to be 
overdue when it appears on the face of it to have 
been in circulation for an unreasonable length of 
time. What is an unreasonable length of time ia 
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a question of fact in each case. A cheque two 
months after date has beeif held to be overdue. 
Except where an endorsement bears date aftel- the 
maturity of the bill every negotiation is presumed 
to have been effected before tl^^ bill was overdue. 
Bills payable otherwise than on demand are over- 
due after the expiration of the last day of grace. 
In like manner any person who takes a bill dis- 
honoured by non-acceptance, which is not overdue, 
knowing it has been so dishonoured, takes it sub- 
ject to any defect of title attaching at the time of 
dishonour. 

Negotiation of a Bill to a Party 
already Liable 

Where a bill is negotiated back to the drawer, 
or to a prior endorser, or to the acceptor, such 
party may (subject to certain exceptions) re-issue 
and further negotiate the bill, but he is not en- 
titled to enforce payment of the bill against any 
intervening party to \^om he was previously 
liable. If a bill be drawn by A payable to his 
order, and accepted by B, endorsed by B Co C, by 
C to D, D then negotiates it back to A, A may 
re-issue the bill and endorse it to E, but he cannot 


as holder sue C or D, because he is liable to them 
as drawer. The exceptions to this right of re-issue 
and further negotiation are : (1) where the acceptor 
becomes the holder in his own right at or after 
matulity, (2) where an accommodation bill is 
paid in due course by the party accommodated, 
(3) where a bill payable to the order of a third 
party is paid by the drawer. 

The Rights of the Holdej*,.-? 

f 

The rights and powers of the holder of a bill 
are as*follows: — 

1. He may sue on the bill in his own name. 

2. Where he is a holder in due course he holds 
the bill free from any defect of title of prior 
parties, 4 vs well as from mere ]:)ersonal defences 
available to prior parties among themselves, and 
may enforce payment against all parties liable on 
the bill. 

3. Where his title is defective, if he negotiates 
the bill to a holder in due course, that holder 
obtains a good and complete title to the bill. 

4. Where his title is defective, if he obtains pay- 
ment of the bill, the person who pays him in due 
course gets a valid discharge for the bill. 


GENERAL DUTIES OF THE HOLDER 


Presentment for Acceptance 

In three cases it is necessary, subject to certain 
exceptions, to present a bill for acceptance before 
presenting it for payment. These three cases 
are : — 

1. Where a bill is payable after sight, for in 
such case presentment for acceptance is necessary 
in order to fix the maturity of the bill. When 
such a bill is negotiated the holder must either 
present it for acceptance or negotiate it within 
a reasonable time, or the drawer and all endorsers 
prior to that holder are discharged. What is a 
reasonable time depends on the nature of the bill, 
trade custom with respect to similar bills, and the 
facts of the particular case. 

2. Where a bill expressly stipulates that it shall 
be presented for acceptance. 

3. Where a bill is drawn payable elsewhere than 
ai the residence or place of business of the drawee. 
Should a bill drawn in this way come into the 
bands of the holder so near to its maturity that 
he *nas not time with the exercise of reasonable 
diligence to present the bill for acceptance before 
presenting it for payment on the day that it falls 
due, the delay caused by presenting the bill for 
acceptance before presenting it for payment is 


excused, and does not discharge the drawer and 
endorsers. For instance, A, B, k Co., London, 
receive by post on November 30 from a customer 
in Cax)e Town a bill for £400 drawn on C, D, 
k Co., Manchester, payable on December 1, at 
the X Bank, London. The bill is forwarded to 
Manchester for acceptance in the ordinary way 
and is received back and presented for payment 
on December 3. The delay is excused. The 
object of insisting upon prompt presentment for 
aqceptance is to prevent other parties to the bill 
being damnified by any delay, for the acceptor is 
the first person liable on the^bill. 

Rules as to Presentment for Accep- 
tance 

Where presentment for acceptance is necessary, 
the following rules apply; — 

(а) The presentment must be made by or on be- 
half of the holder to the drawee, or to some person 
authorized to accept or refuse acceptance on his 
behalf at a reasonable hour on a business day and 
before the bill is overdue. 

(б) Where a bill is addressed to two or more 
drawees, who are not partners, presentment must 
be made to them all, unless one has authority to 
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accept for all ; then presentment may be made to 
him only. If one party refuses to accept, the ac- 
ceptance by the others amounts to a qualified ac- 
ceptance, the consequences of which are discussed 
below. 

(c) Where the drawee is dead, presentment may 
be made to his personal representative. 

(d) Where the drawee is bankrupt, presentment 
mai/ be made to him or to his trustee. 

Where authorized by agreement or usage (as 
in England) a presentment through thm post office 
is sufficient. 

Excuses for Non-presentment for 
Acceptance 

Presentment in accordance with the above rules 
IS excused, and a bill may be treated as dis- 
honoured — , 

(a) Where the drawee is dead or bankruj)t, or is 
a fictitious person or a \jorson not having capacity 
to contract by ))ill. 

(/>) Where, after the exercise of reasonable dili- 
gence. such presentment cannot be effected. 

{(') Where, although the presentment has been 
irre‘gular, acceptance has boon refused on some 
other ground. The fact that the holder has reason 
to believe that the bill on presentment will be dis- 
honoured does not ex<*use lu’esentment. 

Non-acceptance 

When a bill is duly presented for acceptance, 
and io iiot accepted within the customary time, the 
person presenting it must treat it as dishonoured 
by non-acceptance. If he does not, the holder 
loses his right of recourse against the drawer and 
endorsers. In the case of trade bills, the “ custo- 
mary time” would be twenty-four hours, or more® 
if a non-business day intervened. The bill must 
be left with the acceptor, if so desired, for twerty- 
four hours, and called for. 

• 

Dishonour by Non-acceptance and its 
Consequences 

A bill is dishonoured by non-acceptance when, 
being duly presented for acceptance, such accep- 
tance is refused or cannot be obtained, or when 
presentment for acceptance is excused and the bill 
is not accepted. A bill that has been dishonoured 
by non-acceptance may be subsequently accepted 
if the holder consents. 

When a bill is dishonoured by non-acceptance 
an immediate right of recourse against the drawer 
and endorsers accrues to the holder, and no present- 
ment for payment is necessary, but notice of dis- 
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honour must be gi\en to these parties before any 
ri^t of action accrues. (See further, “ Notice of 
Dishonour ”.) 

Duties as to Qualified Acceptance 

The meaning of a qualified acceptance has been 
discussed above. 

1. The holder of a bill may refuse to take a 
qualified acceptance, and if he does not obtain an 
unqualified acceptance may treat the bill as dis- 
honoured by non-acceptance. 

2. Where a qualified acceptance, other than a 
partial acceptance, is taken, and the drawer or an 
endorser has not expressly or impliedly authorized 
the holder to tiike a qualified acceptance, or does 
not subsequently assent, such drawer or endorser 
is discharged from his liability on the bill. Notice 
of such acceptance should at once be given to the 
drawer and prior endorsers, and if the drawer or 
any endorser does not, within a reasonable time, 
expres.s his dissent to t « holder, he is deemed to 
have assemted. In the case of a partial acceptance, 
notice must also be given, but, this being done, 
as above indicated, the assent of the drawer or 
endorser is not required. Where a foreign bill is 
accepted as to part, it must be protested as to 
the balance. 

Rules as to Presentment for Payment 

A bill must be duly presented for payment, 
unless there is some valid excuse for non-present- 
ment or delay. If it be not so presented, the 
draw^er and endorsers are discharged. Not only 
are the draw^er and endorsers discharged from the 
bill, but they are released from the obligation in 
respect of which the bill was given. It must be 
remembered that “the maker” of a promissory 
note is not “the drawer” within the meaning of 
these rules. 

A bill is duly presented for payment, which is 
presented in accordance with the following rules: — 

1. Where the bill is not payable on demand (as 
to which see above), presentment must be made 
on the day it falls due. 

2. Where the bill is payable on demand, pre- 
sentment must be made within a reasonable time 
in order to render the drawer liable (but as to the 
drawer of a cheque see further, “Cheques”), and 
within a reasonable time after its endorsement in 
order to render the endorser liable. In determin- 
ing what is a reasonable time regard is had to the 
nature of the bill, the usage of trade with regard to 
similar bills, and the facts of the particular case. 

3. Presentment must be made by the holder or 
some person authorized to receive payment on his 

46 
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behalf at a reasonable hour (yi a business day at 
the proper place, either to the person designj^ed 
by the bill as payer or to some person author Aed 
to pay or refuse payment on his behalf if with vhe 
exercise of reasonable diligence^such person cafi 
there be found. If the bill be payable at a bank, 
presentment must be made within banking hours ; 
if at a place of business, within ordinary business 
hours. A business day is any day other thaij 
Sunday, Christmas Da}^, Good Friday, or a Bank 
Holiday. 

A bill is presented at the proper place — 

(a) ^^^le^e a place of payment is specified in the 
bill and the bill is there presented. 

{b) Where no place of payment is specified, but 
the address of the drawee or acceptor is given on 
the bill, and the bill is there presented. 

(c) Where no place of payment is specified and 
no address given, and the bill is presented at the 
drawee s or acceptor’s place of business, if known, 
and if not, at his ordinar^residence, it known. 

(d) In any other case, i, presented to the drawee 
or acceptor wherever he can be found, or if pre- 
sented at his last-known place of business or resi- 
dence. Where a bill is presented at the proper 
place and, after the exercise of reasonable diligence, 
no person authorized to pay or refuse payment 
can be found there, no further i)resentnient to the 
drawee or acceptor is required. 

Accordingly a bill drawn on Alfred Jones, of 
101 Broad Street, London, which has been accepted 
“payable at the X Bank”, must be presented at 
the X Bank. If no place of payment be specified, 
it must be presented at 101 Broad Street. If the 
address be not given, but the holder knows Alfred 
Jones carries on business at 101 Broad Street, 
then he must present it there, according to the 
rules given. 

Where •a bill is drawn upon or accef)ted by two 
or more persons w^ho are not partners, and noplace 
of 2)ayn\eni is specified, presentment must be made 
to them all. Obviously, if one pays, further pre- 
sentment is unnecessary; so if as agent of the others j 
he refuses payment. i 

Where the drawee or acceptor of a bill is dead, 
and no place of payment is specified, presentment 
must be made to the personal representative, if 
such there be, and with the exercise of reasonable 
diligence he can be found. 

A presentment through the post office is suffi- 
cient. 

Excuses for Delay in Presentment 
for Payment 

Delay in making presentment for payment is 
excused when the delay is caused by circumstances 


beyond the control of the holder, and not im- 
putable to his default, misconduct, or negligence. 
When the cause of delay ceases to operal^e, pre- 
sentment must be made with reasonable diligence. 
The case of Rouqiiette v, Overmann (1875) illus- 
trates this. There a bill on the face of it was pay- 
able in Paris on the 5th of October, 1870, but by 
a decree of the Emperor, made in consequence of 
the war with Germany, the time of jiayment for 
all bills of exchange was extended, and tb'^bill 
did not become payable until September 5, 1871. 
It was then presented and dishonoured, protest 
and notice of dishonour following in due course. 
The defendants, who had endorsed the bill, were 
held liable to the endorsee notwithstanding delay 
in presentment. 

Excuses for Non-presentment for 
Payment » 

Presentment for payment is dispensed with — 

(^t) Where, after the exercise of reasonable dili- 
gence, ])resentment, according to the rules just 
given, cannot be effected. 

The fact that the holder has reason to believe 
that the bill will, on presentment, l>e dishonoured 
does not dispense with the necessity for ])re.sent- 
ment, even though it be w’ell known the acceptor 
is bankrupt or a fugitive from justice, and has left 
the address given on the bill. 

{(*) Where the drawee is a fictitious person. 

(c) As regards the drawer, where the drawee or 
I acceptor is not bound, as between himself and the 
! drawer, to accept and jjay the bill, and the drawer 
I has no reason to )>elieve that the bill would be 
I paid if presented. For example, Jones w'ants to 
I raise £50, and draws a bill at three months on his 
j f riend Smith, which Smith accepts for his accommo- 
! dation, Jones promising to provide Smith with 
I funds to meet the bill before it is due. Jones 
aLo obtains the signature of Brown as accommo- 
dation endorser, and then discounts the bill wuth 
Lewis. Jones does not provi^le Smith with funds 
to meet the bill. Lewis, owing to his negligence, 
fails to present the bill to Smith at maturity. 
Brown is, but Jones is not^ discharged from his 
liability on the bill. 

{d) As regards an endorser, where the bill wuvS 
accepted or made for the accommodation of that 
endorser, and he has no reason to expect that the 
bill would be paid if presented. If in the example 
last given the 1t)ill had been drawn and accepted 
for the accommodation of Brown (the endorser) and 
he had failed to supply the acceptor with funds, 
Brown would have remained liable on the bill. 

(e) By waiver of presentment express or im- 
plied. 
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Dishonour by Non-payment 

A bifl is dishonoured by non-payment — 

(tt) Where it is duly presented for paym^t and 
payment is refused or cannot be obtained, or 

{()) Where presentment is excused and the bill 
is overdue and unpaid. 

AVhen a bill is dishonoured by non-payment, an 
iTiimediate right of recourse against the drawer and 
cndoi. accrues to the holder. But note that 
when payment is refused by the acceptor at any 
time on the last day of grace, the holder, though 
he may at once give notice of dishonour (see below) 
to the drawer and endorsers has no right of action 
until the exi)iration of that day. 

Notice of Dishonour 

I^nless excused on one or other of the grounds 
stated below, wdien a bill has been dishonoured 
by non-acceptance or nc®-paynient, notice of dis- 
honour must be given to the drawer and each en- 
dors(‘r, and any drawer or endorser to -whom such 
notice is not given is discharged, j>rovided that — 

1. Where a bill is dislionoun^d l)y non-accej)- 
tance and notice of dishonour is not given, the 
rights of a holder in due course, subsequent to 
the omission, are not prejudiced by the omission. 
So that though the holder of a bill, Ayhicli on j)re- 
sentnient is dishonoured by non-accej)tance, has 
no recoiu se against the drawer and endorsers un- > 
Jess he gives notice of dishonour, yet if he nego- 
tiate the bill, subsequent holders in due course 
(i e. holders for value who did not know that the 
bill liad been presented for acceptance) are not 
affected by the omission. 

2. Where a bill is dishonoured by non-acceptance 
and due notice of dishonour is given, it is not neces- 
sary to give notice of dishonour by non-jDayment " 
unless the bill in the meantime has been accepted. 

These rules deal with the question of notice of 
dishonour as regards parties to the bill. But it 
must be remembered that notice of dishonour 
should also be given to parties liable on the con- 
sideration for which the bill was given though 
they are not parties. If, for example, A sells 
goods to B and receives in payment a bill en- 
dorsed in blank by C. If the bill be dishonoured, 

B still remains liable on the consideration (i.e. the 
price of goods sold to him), but he will be dis- 
charged unless he is given notice jDf dishonour. 

Rules as to Notice of Dishonour 

Notice of dishonour, in order to be valid and 
effectual, must be given in accordance with the 
following rules: — 


1. The notice must be given by or on behalf of 
thoj holder, or by or on behalf of an endorser who 
at |.he time of giving it is himself liable on the 
bill. {Note . — An endorser who has not been noti- 
fied in due time of the dishonour of a bill is not 
“ himself liable on the bill '’.) 

2. Notice of dishonour may be given by an 
agent either in his own name or in the name of 
any party entitled to give notice whether that 
I)arty be his princijjal or not. 

The following illustration will show" the effect 
of this rule. Bill draw^n by A, endorsed by B, C, 
and D, held by E. It is duly presented to the 
diruvee or accei)tor by E’s agent X, and is dis- 
honoured by non-acceptance or non-payment as 
the case may be. X may give notice of dishonour 
to A in the name of either E, D, C, or B, or in his 
own name. 

3. Where the notice is given by or on behalf of the 
holder, it inures for the benefit of all subscc[ueiit 
holders and all prior A^''orsers who have a right 
of recourse against the pt^^ty to whom it is given. 

4. Where notice is given by or on behalf of an 
endorser entitled to give notice (i.e. an endorser 
liable on the bill) it mures for the benefit of the 
holder and all endorsers subsequent to the party 
to wdiom notice is given. 

5. The notice may be given in writing or by 
personal communication, and may be given in any 
terms which sufficiently identify the bill and inti- 
mate that the bill has been dishonoured by non- 
acceptance or non-payment. 

6. The return of a dishonoured bill to the draw^er 
or an endorser is, in point of form, deemed a suf- 
ficient notice of dishonour. 

7. A wTitten notice need not be signed, and an 
insufficient written notice may be supidemented 
and validated by a ^'crbal communication. A mis- 
de.scription of the bill does not vitiate the notice 
unless the party to wdioin the notice is given is in 
fact misled. 

8. Where notice of dishonour is required to be 
given to any person, it may bo given either to the 
party himself or to his agent in that behalf (e.g. 
to a clerk in his counting house). 

9. Where the draw^er or endorser is dead, and 
the party giving notice knows it, the notice must 
be given to a personal representative, if such there 
be, and if wuth the exercise of reasonable diligence 
he can be found. 

10. Where the drawer or endorser is bankrupt, 
notice may be given either to the party himseli^ or 
to his trustee in bankruptcy. 

11. Where there are two or more drawers or 
endorsers who are not partners, notice must be 
given to each of them, unless one of them has 
authority to receive such notice for the others. 



20 


THE LAW OF COMMERCE AND BUSINESS 


[Part in 


12. The notice may be givfo as soon as the bill 
is dishonoured, and must be given within a reason- 
able time. What is a reasonable time depend! on 
the facts in each case, but in th^^ absence of special 
circumstances notice is not deemed to have been 
given within a reasonable time, unless — 

(a) Where the person giving and the person to 
receive notice reside in the same place, the notice 
is given or sent off in time to reach the latter cJli 
the day after the dishonour of the bill. 

(/>) Where the person giving and the person to 
receive notice reside in different places, the notice 
is sent off on the day after the dishonour of the 
bill, if there be a post at a convenient hour on 
that day, and if there be no such post on that day, 
then by the next post. 

13. Where a bill when dishonoured is in the 
hands of an agent, he may either himself give 
notice to the parties liable on the bill or he may 
give notice to his principal. If he gives notice to 
his principal, he must d^so within the same time 
as if he were the holder, and the principal, upon 
receipt of such notice, has himself the same time 
for giving notice as if the agent had been an inde- 
pendent holder. 

14. Where a party to a bill receives due notice of 
dishonour, he has, after the receii)t of such notice, 
the same period of time for giving notice to ante- 
cedent parties that the holder has after dishonour. 

15. A^ere a notice of dishonour is duly ad- 
dressed and posted, the sender is deemed to have 
given due notice of dishonour, notwithstanding 
any miscarriage by the post office 

Excuses for Non-notice and Delay 

Delay in giving notice of dishonour is excused 
when the delay is caused by circumstances beyond^ 
the control of the partj^ giving notice, and not 
imputable to his default, misconduct, or negli- 
gence. When the cause of delay ceases to operate, 
the notice must be given with reasonable diligence. 

Notice of dishonour is disjjensed with — 

(a) When, after the exercise of reasonable dili- 
gence, notice cannot be given to or does not reach 
the drawer or endorser sought to be Charged. It 
must be remembered that notice of dishonour 
must be given to the personal representative of 
a deceased drawer or endorser, and it is only 
when there is no personal representative, or when 
he cannot be found, that notice of dishonour is 
dispensed with. Although the acceptor is dead, 
or is bankrupt to the knowledge of the drawer or 
endorser sought to be charged, notice must never- 
theless be given. 

(d) By waiver, express or implied, either before 
or after the time of giving notice has arrived. 


For example, when the drawer of a bill tells the 
holder not to give him notice if the bil} be dis- 
honoured, as he will see him and arrange matters 
later on, notice of dishonour is waived. Likewise, 
if after the holder has failed to give notice of dis- 
honour the drawer (or endorser) meets him and 
says: “I see the acceptor did not honour that 
bill; I shall take it up next week.” 

(c) As regards the drawer in the following 
cases : — 

(1) Where drawer and drawee are the same per- 
son (e.g. X & Co., of Manchester, draw on their 
London house, X & Co., of London). 

(2) Where the drawee is a fictitious person or 
a jierson not having capacity to contract. (See 
Chapter I of this Part.) 

(3) Wtere the drawer is the jierson to whom 
the bill is presented for payment. 

(4) Where the drawee or accJbptor is as between 
himself and the drawer under no obligation to 
acce])t or pay the biR (e.g. bill accepted for 
drawer’s accommodation). 

(5) Where the drawer has countermanded pay- 
ment. 

(d) As regards the endorser in the following 
cases, namely: — 

(1) Where the drawee is a fictitious jx'.rson or 
a person not having capacity to contract, and the 
endorser was aware of the fact at the time he 
endorsed the bill ; 

(2) Where the endorser is the j^erson to wdiom 
the bill is presented for payment; 

(3) AVhere the bill was accepted or made for his 
accommodation ; 

There is no need to give notice of dishonour to 
the acceptor. Notice of dishonour should be given 
to a person who, although not a party to the bill, 
is liable for the consideration for which the bill 
has been given ; e.g. if A hands over a bill belong- 
ing to him, but upon which his name does not 
appear, in settlement of goods bought by him, he 
is entitled to notice of dishonour. 

Noting or Protesting a Bill 

Where a bill has been dishonoured by non- 
acceptance or non-payment, if it be an inland bill 
it be formally re-presented through a notary 
and noted ; if it be a foreign bill, it must be for- 
mally re-presented through a notary and noted 
and protestec^ according to the rules given below. 

By “ noting ” is meant the minute or note made 
by the notary or his clerk on the face of the dis- 
honoured bill at the time of its dishonour. It 
consists of a reference to the notary’s register (in 
which register the notary makes a full copy of the 
bill before sending it out), the noting charges, the 



cavap. TIlJ 


NEGOTIABLE INSTRUMENTS 


21 


initials of the notary or his clerk who presented 
the biU, the date. For example, the notarial 
marks “ C.K 99. 1/6 KB. 10th Dec. 1910” on a bill 
would mean that C.R. 99 is the page number of 
the notary's register, 1/6 is his charge for noting, 
KB. the initials of the notary's clerk presenting, 
and 10th Dec., 1910, the date of such presentation. 

A small ticket or label is attached to the bill 
giving the answer made at the dishonour of the 
bill, e.g. 


“ No orders ” 

IjG A. B. 

Notary, Manchester. 


By “ protesting ” is meant the formal notarial 
certificates of dishonour subsequently extended 
from the ‘'noting”. ^ 

Requisites in Form of Protest 

A protest must contain a copy of the bill, and 
must be signed by the notary making it, and must 
s]K‘(‘ily— 

(a) The person at whose reciuest the bill is pro- 
tested. 

(/>) The place and date of protest, the cause or 
reason tor protesting the bill, the demand made, 
and tliL answer given (if any), or the fact that the 
drawee or acceptor could not be found. 

Tlie following is a form of protest for non- 
payment: — 

On the tenth day of December, One thousand nine 
hundred and ten, I, A.B., Public Notary, duly authorized, 
admitted, and sworn, practising at Manchester, in the 
county of Lancashire in the United Kingdom of Great* 
Britain and Ireland, at the request of Tom Jones, of 
Blank Street, Manchester, did exhibit the original bp’ of 
exchange, whereof a true copy is on the other side written, 
unto a clerk in the counting house of John Smith, of 
Dash Street, Manchester, the person upon whom the said 
bill is drawn and by whom the same is accep ted, and de- 
manded payment thereof, and he answered that he had 
no orders to pay. Wherefore I, the said Notary, at the 
request aforesaid, (have protested and by these presents 
do protest against the drawee of the said bill, and all 
other parties thereto, and all others concerned, for all 
exchange, re-exchange, and all costs, damages, and in- 
terest, present and to come, for want of payment of the 
said BiU. • 

Which I attest. 

Seal ^ 

-Notary Public, 
Manchester. 

On the back of the protest is a copy of the bill. 


If the services of# a notary cannot be obtained 
at the place where the bill is dishonoured, any 
householder or substantial resident of the place 
may, in the presence of two witnesses, give a 
certificate, signed by them, attesting the dis- 
honour of the bill, and the certificate in all re- 
spects operates as if it were a formal protest of 
the bill. The following is a form of protest in 
"’uch case, which may be modified as required : — 

Know all men that I, M.D. (householder), of 

in the county of in the United Kingdom, 

at the request of N.E., there being no notary public 

available, did, on the day of , 19 --, 

at demand payment (or acceptance) of the 

bill of exchange hereunder written, from O.F., to which 
demand he made answer (state answer, if any), wherefore 
I now, in the presence of G.H. and A.K., do protest the 
said bill of exchange. 

(Signed) M.D. 

I Witnesses. 

A.R..y 

Here follows a copy of the bill and all that is 
wTitten thereon. 

Noting Inland Bill 

Where an inland bill has been dishonoured it 
may, if the holder think fit, be noted for non-accep- 
tance or non-payment as the case may be, but it is 
not necessary to note or protest any such bill in 
order to preserve the recourse against the drawer 
or endorser. Though no legal efiect follows the 
noting of an inland bill it is useful as proving due 
presentment and is necessary before acceptance 
or payment for honour (see below). 

Protest of Foreign Bill 

When a foreign bill (but not a foreign note), 
appearing on the face of it to be such, has been 
dishonoured by non-acceptance it must be duly 
protested for non-acceptance, and where such a 
bill, which has not been previously dishonoured 
by non-acceptance, is dishonoured by non-payment, 
it must be duly protested for non-payment. If it 
be not so protested the drawer and endorsers are 
discharged. Where a bill does not appear on the 
face of it to be a foreign bill, protest in case of 
dishonour is unnecessary. 

A bill which has been protested for non-accep- 
tance may be subsequently protested for non- 
payment. 

Where the acceptor of a bill becomes bankrupt 
or insolvent or suspends payment before it ma- 
tures, the holder may cause the bill to be pro- 
tested for better security against the drawer and 
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endorsers. That is, he may ask the acceptor to 
give security that the bill will be met when it 
falls due ; security not being forthcoming, the bill 
is protested. The only effect is that the bill maj^ 
be accepted for honour. ^ 

When a bill is noted or protested, subject to 
exceptions stated below, it must be noted on the 
day of its dishonour. When a bill has been duly 
noted the protest may be subsequently extended* 
as of the date of the noting. Accordingly, where 
a bill or note is required to be protested within 
a specified time or before some other proceeding 
is taken, it is sufiicient that the bill has been 
noted for protest before the expiration of the 
specified time or the taking of the proceeding. 

A bill must be protested at the place where it is 
dishonoured ; 

Provided that — 

(а) When a bill is presented through the post 
office and returned by post dishonoured, it may be 
protested at the place to which it is returned and 
on the day of its return, fi received during busi- 
ness hours, and if not received during business 
hours, then not later than the next business day. 

(б) When a bill drawn payable at the place of 
business of some person other than the drawee, 
has been dishonoured by non-acceptance, it must 
be protested for non-payment at the i)lace where 
it is expressed to be payable, and no further pre- 
sentment for payment to, or demand on, the 
drawee is necessary. 

Protest is dispensed with by any circumstances 


which would dispense with notice of dishonour. 
Delay in noting or presenting is excused when the 
delay is caused by circumstances beyond the con- 
trol of the holder, and not imputable to his default, 
misconduct, or negligence. When the cause of 
delay ceases to operate, the bill must be noted or 
protested with reasonable diligence. 

Where a bill is lost or destroyed, or is wrongly 
detained from the person entitled to hold it, pro- 
test may be made on a copy or written particulars. 

I 

Duties of Holder as regards Drawee 
or Acceptor 

1. When a bill is accepted generally presentment 
for payment is not necessary in order to render 
the acceptor liable. 

2. When by the terms of a qualified acceptance 
presentment for payment is required, the accep- 
tor, in the absence of an express stipulation to 
that effect, is not discharged by the omission to 
present the bill for payment on the day that it 
matures. But it may be otherwise if the acceptor 
was damaged by delay in presenting. 

3 . In order to render the acceptor of a bill liable 
it is not necessary to protest it, or that notice of 
dishonour should be given to him. 

4 . Where the holder of a bill presents it for 
pajunent, he must exhibit the bill to the person 
from whom he demands payment, and when a bill 
is paid the holder must forthwith deliver it up tr> 
the party paying it. 


LIABILITIES OF PARTIES 


Funds in Hands of Drawee 

A bill of itself does not in England and Ireland 
operate as an assignment (see Chapter I of this 
Part) of funds in the hands of the drawee avail- 
able for the payment, and the drawee of a bill 
who does not accept is not liable on the instru- 
ment. In Scotland, w^here the drawx‘e of a bill 
has in his hands funds available for payment, the 
bill operates as an assignment of the sumior which 
it is drawn in favour of the holder, from the time 
when the bill is presented to the drawee. 

Accordingly, in England and Ireland the holder 
of a bill has no remedy against the drawee who 
refuses to accept, unless, as between the drawee 
an i ^himself, the draw^ee has undertaken to do 
so. Further, when presentment for acceptance 
is not required (e.g. a cheque), the drawee in- 
curs no liability to the holder by reason of non- 
payment, even though he has funds for the pur- 
pose. 


As regards the drawer and drawee the position 
is this : — 

” (a) The draw^ee is not bound to honour the 
drawer’s bills by acceptance or payment unless 
he iias expressly or impliedly contracted to do so, 
even though he is indebted to the drawer. 

(6) A banker by reason of the relationship exist- 
ing between himself and his client is bound to 
honour his client’s cheques if they do not exceed 
the amount standing to the credit of the client’s 
account. 

(c) If the drawee dishonours a bill, by non-accep- 
tance or non-payment, which he has contracted 
to accept, he becomes liable in damages to the 
drawer. 

When the drawee accepts a bill payable at his 
bankers it is an authority to the banker to pay 
it, but he is not bound to do so, even though in 
funds, unless arrangements have been made to 
that effect. It must be remembered that the 
banker is not protected if be pays a bill on a forged 
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endorsement unless it be a bill payable to order 
on demand drawn on the banker. 

Liability of Acceptor • 

The acceptor of a bill by accepting it — 

1. Engages that he will pay it according to the 
tenor of his acceptance. 

2. Is precluded from denying to a holder in due 
course — 

(a) The existence of the drawer, the genuineness 
of his signature, and his capacity and authority to 
draw the bill ; 

{h) In the case of a bill payable to drawer’s 
order, the then capacity of the drawer to endorse, 
but not the genuineness or validity of his endorse- 
ment ; 

((*) In the case of a bill payable to the order of 
a third person, th'e existence of the payee and his 
then capacity to endv)rse, but not the genuineness 
or validity of his endorsl^ment. 

Liability of Drawer and Endorser 

Th(' drawer of a bill, by drawing it (unless he 
has liiiiiP'd his liability by ex})ress stipulation) — 

{a) Engages that on due presentment it shall be 
aoc(*i)ted and paid according to its tenor, and that 
if it be dishonoured he will com^xinsate the holder 
or any endorser who is compelled to pay it, pro- 
viding that the requisite proceedings on dishonour 
be t.iken ] 

(f>) Is precluded from denying to a holder in due 
course the existence of the payee and his then 
capacity to endorse. 

The endorser of a bill, by endorsing it (unless 
his endorsement is qualified) — I 

(ci ) Engages that on due presentment it shall be 
accepted and paid according to its tenor, and that* 
if it be dishonoured he will compensate the holder 
or a subsequent endorser who is compelled to pay 
it, provided that the requisite proceedings on dis- 
honour })e taken * 

(Jj) Is precluded from denying to a holder in due 
course the genuineness and regularity in all re- 
spects of thc^ drawer’s signature and all previous 
endorsements ; 

(c) Is precluded from denying to his immediate 
or a subsequent endorser that the bill was at the 
time of his endorsement a valid and subsisting 
bill, and that he had then a good title. 

When a person signs a bill, otnerwise than as 
drawer or acceptor, he incurs the liabilities of an 
endorser to a holder in due course (e.g. bill en- 
dorsed in blank, and therefore payable to bearer 
and negotiable by delivery, is endorsed by the 
holder and passed on). 


Having stated fhe liabilities of the various 
parties to a bill, it will be useful to note the 
position where one or other of the signatures to 
c, bill has been forged. 

It is no defence to an action on a bill for — 

(a) The acceptor to show that the signature of 
the drawer is forged; 

(^) An endorser to show that the drawer’s or 
acceptor’s signature or the signature of a previous 
endorser is forged. 

It is a good defence to an action on the bill for — 

(a) The acceptor or drawer to show that the 
signature of an endorser is forged when sued by 
a holder subsequent to such forged endorsement; 

(b) An endorser to show that the signature of 
a later endorser is forged when sued by a holder 
subsequent to such forged endorsement. 

Measure of Damages 

WTiere a bill is dishonoured, the measure of 
damages which are ueemed to be liquidated 
damages are as follows: — 

1. If the bill is dishonoured in the United 
Kingdom, the holder may recover from any party 
liable on the bill, and the drawer who has been 
compelled to pay the bill may recover from the 
accejDtor, and an endorser who has been compelled 
to pay the bill may recover from the acceptor or 
from the drawer, or from a prior endorser — 

(a) The amount of the bill; 

(b) Interest from the time of presentment for 
payment if the bill is payable on demand, and 
from the maturity ot the bill in any other case, 
but such interest may be withheld wholly or in 
part, and when a bill is expressed to be payable 
with interest at a given rate, interest under this 
clause may or may not be given at the same rate; 

(c) The exi)enses of noting, or, when protest is 
necessary, and the protest has been extended, the 
expenses of the protest. 

2. If the bill is dishonoured abroad, in lieu of 
the above damages the holder may recover from 
the drawer, or an endorser, and the drawer or an 
endorser wdio has been compelled to jiay the bill 
may recover from any x)arty liable to him, the 
amount of the re-exchange, with interest until the 
time of payment. 

The amount of the re-exchange is the sum for 
w^hich a sight bill must be drawn on the drawer 
or endorser sought to be charged in order to realize 
at the place of dishonour the amount of the^ dis- 
honoured bill, plus the expenses of protest, post- 
age, commission and brokerage, and, if a re-draft 
is drawn, price of stamp. The holder may either 
sue the drawer or endorser in England or draw 
a sight bill (a re-draft) on him for the amount. 
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Transferor by Defivery and 
Transferee 

Where the holder of a bill payable to beared 
negotiates it by delivery without endorsing it, 
he is called a “ transferor by delivery 

A transferor by delivery is not liable on the 
instrument. A transferor by delivery who nego- 
tiates a bill warrants to his immediate transferee/ 
being a holder for value, that the bill is what it 
purports to be, that he has a right to transfer it, 
and that at the time of transfer he is not aware 
of any fact which renders it valueless. 

Though a transferor by delivery is not liable on 

DISCHARGE 

A bill is discharged by payment in due course 
by, or on behalf of, the drawee or acceptor. 

“ Payment in due course ” means payment made 
at or after the maturity of the bill to the holder, 
provided that the payment is in good faith, and 
without notice that his title to the bill is defective. 

As “payment” the holder is entitled to receive 
the amount of the bill in money, but he may 
agree to receive payment in any other form, sub- 
ject to the ordinary rules as to accord and satis- 
faction. (See Chapter I of this Part.) If a bill 
endorsed in blank is stolen, the thief is the 
“ holder ”, and payment to him would operate as 
a discharge, if the payer did not know “his title 
to the bill was defective ”. It would be otherwise 
if the bill was specially endorsed. 

1. Where the holder of a bill at or after its 
maturity absolutely and unconditionally renounces 
his rights against the acceptor, the bill is dis- 
charged. The renunciation must be in writing, 
unless tlje bill is delivered up to the accejjtor. 

2. The liabilities of any party to a bill may in 
like manner be renounced by the holder before, 
at, or after its maturity. Provided that, if the 
bill be negotiated subsequent to the renunciation, 
the rights of a holder in due course are not affected 
without notice of the renunciation. 

When a bill is x>aid by the drawer- or an en- 
dorser, subject to the exception stated in the next 
jjaragraph, it is not discharged but — 

(a) When a bill payable to, or to the order of, 
a third party is paid by the drawer, the draw^cr 
may enforce payment against the acceptor, but 
may^not re-issue the bill. 

{h) When a bill is paid by an endorser, or when 
a bill payable to drawer’s order is paid by the 
drawer, the party paying it is remitted to his 
former rights as regards the acceptor or ante- 
cedent parties, and he may, if he thinks fit, strike 


the bill he may be liable on the consideration. 
As, for example, where a bill payable to b(?arer is 
given in payment of a debt, the presumption is 
that it is only conditional payment. The liability 
on the consideration would be suspended during 
the currency of the bill, but would revive on its 
dishonour. The question is, was the transfer of 
the bill intended to be a complete discharge of the 
liability in consideration of which it Avas trans- 
ferred] If feo, the transferor by delivery is com- 
pletely discharged from his liability ; if otherwise, 
his liability would revive on its dishonour. The 
question is one of fact, and is often difficult to 
decide. 

OF A Sill 

out his own and subsequent endorsements, and 
again negotiate the bill. An overdue bill when 
negotiated is, as before ^stated, subject to any 
defect of title affecting it at its maturity. 

Where an accommodation bill is })aid in due 
course by the party accommodated the bill is dis- 
charged. 

When the acceptor of a bill is, or becomes, the 
holder of it at or after its maturity, in his ow’n 
right, the bill is discharged. 

Cancellation 

When a bill is intentionally cancelled by the 
holder or his agent, and the cancellation is ap- 
parent, the bill is discharged. In like manner 
any i)arty liable on a bill may be dischargt‘d by 
the intentional cancellation of his signature by 
the holder or his agent. In such case any en- 
dorser who would have had a right of recourse 
against the i>arty whose signature is cancelled is 
also discharged. 

l^ut a cancellation made unintentionally, or 
under a mistake, or without the authority of the 
holder, is inoperative, and when a bill or any 
signature thereon appears to have been cancelled, 
the burden of proving that the cancellation w^as 
made unintentionally, or under a mistake, or 
without authority, lies upon the jierson who 
alleges it. 

Alteration of Bill 

Where a bill on acceptance is materially altered 
without the assent of all parties liable on the 
bill, the bill is avoided, except as against a party 
who has himself made, authorized, or assented to 
the alteration, and subsequent endorsers. Pro- 
vided that where a bill has been materially altered. 
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but the alteration is not apparent, and the bill is 
in thew hands of a holder in due course, such 
holder may avail himself of the bill as if it had 
not been altered, and may enforce paymejit of it 
according to its original tenor. 


In particular, the^ following alterations (amongst 
others) are material : Any alteration of the date, 
the sum payable, the time of payment, the place 
of payment, and, where a bill has been accepted 
generally, the acCeptor's assent. 


ACCEPTANCE AND PAYMENT FOR HONOUR 


Where a bill of exchange has been ^otested for 
dishonour by non-acceptance, or protested for 
better security, and is not overdue, any person 
(as for example the “ referee in case of need ”, or 
.some business connection of one of the parties to 
the bill who hears of the dishonour) may, with 
the cor sent of the holder, intervene and accept 
the bill “supra protest” for the honour of any 
party liable thereon, or for the honour of the 
person tor whose ‘account the bill is drawn. The 
ccniseiit of the holder is necessary, for he may 
wish to exerci.se his i^ght of recourse on non- 
aeeej)tanc(‘ as before mentioned. A bill may be 
i‘eee]»ted for honour for part only of the sum for 
which i; is drawn. 

An aece])tance for honour “.supra protest”, in 
ordei to be valid must — 

{a) Be written on the bill, and indicate that it 
is an acceptance for honour; no .special form of 
W’oids is necessary, e.g. “Accepted for the honour 
of \ Y. supra protest”, or “Accepted S.P. ” 
would suffice; 

ih) Be signed by the acceptor for honour. 

^VlJcre an acceptoj for honour does not expressly 
state for wdiose honour it is made, it is deemed to 
be an acceptance for the honour of the drawer. 

Where a bill payable after sight is accepted for 
honour, its maturity is calculated from the date 
of the noting for non-acceptance, and not from 
the date of the acceptance for honour. * 

Liability of Acceptor for Honour 

The acceptor foi honour of a bill by accepting 
it engages that he will, on due presentment, pay 
the bill according to the tenor of his acceptance, 
if it is not paid by the drawer, provided it has 
been duly presented for payment, and protested 
(or noted) for non-payment, and that he receives 
notice of these facts. 

The accept^'r for honour is liable to the holder 
and to all parties to the bill subsequent to the 
party for whose honour he has accepted. 

Presentment to Acceptor for Honour 

Where a dishonoured bill has been accepted for 
honour “ supra protest ”, or contains a reference in 


case of need, it must be protested (or noted) for 
non-i)ayment before it is presented for payment 
to the acceptor for honour, or referee in ca.se of 
need. Where the address of the acceptor for 
honour is in the same place w^here the bill is pro- 
tested for non-payment, the bill must be presented 
to him not later than the day following its 
maturity, and where the address of the acceptor 
for honour is in some place other than the place 
wdicre it w^as protested for non-payment, the bill 
must be forwarded not later than the day follow- 
ing its maturity for presentment to him. 

Non -presentment or delay in presentment is 
excused by any circumstance wdiich would excuse 
non-presentment for payment or delay in present- 
ment for i)ayment. 

Where a bill of exchange, whether inland or 
foreign, is dishonoured by tlie acceptor for honour 
it must be protested for non-payment by him. 

Payment for Honour “Supra Protest” 

Where a bill has been protested for non-pay- 
ment any person may intervene and pay it “supra 
protest” for the honour of any party liable thereon, 
or for the honour of the person for whose account 
the bill is drawn. 

Where two or more jjersons offer to pay a bill 
for the honour of different parties, the person 
wdiose payment will discharge most parties to the 
bill shall have the preference. 

Payment for honour “supra protest”, in order 
to operate as such and not as a mere voluntary 
payment, must be attested by a notarial act of 
honour w^hich may be appended to the protest or 
form an extension of it. The following is an ex- 
ample of a notarial act of honour : — 

On the third day of January One thousand 
nine hundred and eleven, I, Robert White, 
notary public, duly admitted and sworn, dwell- 
ing in X in the county of Y, in the United 
Kingdom of Great Britain and Ireland, do here- 
by certify that the original bill of exchangie for 
One thousand pounds, of which a copy is on the 
other side w'ritten (now^ protested for non-pay- 
ment) was this day exhibited unto Arthur Black 
of Fenchurch Street, London, who declared that 
he would pay the amount of the said bill supra 
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protest for the honour of tfcimes Mathew, the 
endorser, holding the drawer and all prior en- 
dorsers, and all other proper persons responsible 
to him, the said Arthur Black, for ^the said sum,j 
and for all interest, damages, ^nd expenses. I 
have, therefore, granted this notarial act of 
honour accordingly. 

Which I attest, 

Seal Robert White, 

Notary Public. 

This notarial act of honour must be founded on 
a declaration made by the payer for honour or his 
agent in that behalf, declaring his intention to pay 
the bill for honour, and for whose honour he pays. 

Where a bill has been paid for honour, all 
parties subsequent to the party for whose honour 
it is paid are discharged, and the bill is no longer 
negotiable, but the payer for honour is subrogated 
for, and succeeds to both the rights and duties of, 
the holder as regards the party for whose honour 
he paj^s, and all parties liable to that party. For 
example, a bill is paid by A. B. “supra protest” 


for the honour of the second endorser : the third, 
fourth, and other subsequent endorsers a^e dis- 
charged. A. B., as succeeding to the rights of the 
holder, can sue the second endorser, and the first 
endorser, the drawer and acceptor if they are 
liable to the second endorser (it may be the bill 
was draw'n, endorsed, and accepted for the ac- 
commodation of the second endorser, in which case 
they would not be liable). It must be remem- 
bered that A. B. also succeeds to the duties of the 
holder, an# must give notice of dishonour if not 
already given. 

The i)ayer for honour, on paying to the holder 
the amount of the bill, and the notarial expenses 
incidenUil to its dishonour, is entitled to receive 
both the bill itself and the protest. If the holder 
does not oh demand deliver them up, he is liable 
to the payer for honour in damages, providing, of 
course, that damages be sustained. Where the 
holder of a bill refuses to receive payment “ supra 
protest ”, he loses his righUof recourse against any 
party who would have been discharged by such 
payment. 


LOST INSTRUMENTS 


Where a bill has been lost before it is overdue, 
the person who was the holder of it may apply 
to the drawer to give him another bill of the same 
tenor, giving security to the drawer, if required, 
to indemnify him against all persons whatever 
in case the bill alleged to have been lost shall be 
found again. 

If the drawer on request refuses to give such 
duplicate bill he may be compelled by the Court 
to do so. There is no power to obtain an endorse- 
ment or acceptance over again, but when the time 


for payment arrives a copy should be presented 
and an indemnity tendered. Should payment be 
refused, notice of dishonour must be given accord- 
ing to the general rules. As before mentioned, 
protest can be made on the cojiy of a lost bill. 

In any action or proceeding upon a bill, the 
Court or a judge may order that the loss of the 
instrument shall not be set up, provided an in- 
demnity be given to the satisfaction of the Court 
or judge against the claims of any other person 
upon the instrument in question. 


BILL IN A SET 


Foreign bills are often drawn in a set, that is 
to say, two or more (usually three) copies or parts 
are made, each part being numbered and contain- 
ing a reference to the other jjart. (See Form 5.) 

The drawer signs all the parts, which together 
constitute one bill. Only one of the set requires 
a stamp, and upon proof of the loss or destruction 
of the stamped bill, any other bill of the set, if it 
has not been negotiated apart may be admitted 
in evi^lence, unstamped. The advantage of draw- 
ing a bill in a set is that though one part of the 
set may be lost or destroyed, the other part or 
parts can be negotiated and payment obtained 
in the regular way. In view of this the various 
parts may be transmitted from one holder to 


another at different times or by different routes, 
or one part may be forwarded for acceptance while 
the other parts are delivered to the endorsee. 

As we have said above, all the parts are signed 
by the drawer, and they may be all endorsed by 
the payee or a subsequent holder ; but if the payee 
or a subsequent holder endorses two or more 
parts to different persons (negotiates them apart) 
he is liable on every such part, and every endorser 
subsequent to him is liable on the part he has 
himself endorsed, as if the said parts were separate 
bills. As between the holders of the different 
parts, if holders in due course, the holder whose 
title first accrues is as between such holders deemed 
the true owner of the bill, but this does not affect 



Chap. VnJ 


NEGOTIABLE INSTRUMENTS 


27 


Form 6 • 

^ London, January 3, 1911. 

£ 1000 . * ^ • 

Three months after date of this first of exchange (second 
and third not paid) pay to Messrs. Brown, Hill, & Co. or order the sum 
of One Thousand Pounds value received. 

• James Black & Co. 

To Messrs. J. Roberts Co,, 

Calcutta. 


The second bill of the set would run: “this second of exchange (first 
and third not paid)/’ &c.; and so on. 


the riglits of a person who in due course accepts 
or ]mys the }>art first ])re§onted to him. 

TJie acceptance luaj' ])c written on any part, and 
it must be written on one part only. If the 
d.*a\Nee a( cepts more than one part, and such ac- 
cepted part gets into the hands of different holders 
in due (*our.se, he is liable on every such part as if 
it were a separate bill. 


"Wlieii the acceptor of a bill drawn in a set pays 
it without requiring the part bearing his accep- 
tance to be delivered up to him, and that part 
at maturity is outstanding in the hands of a 
holder in due course, he is liable to the holder. 

Subject to the above rules, where any one part 
of a bill drawn in a set is discharged by payment 
or otherwise, the whole bill is discharged. 


CHEQUES 

A cheque is a bill of exchange drawn on a B in payment of an account. B fails to present 
l>anker payable on demand. Except as provided the cheque for payment at A’s bankers within 
uii'lcr this head, the provisions applicable to a a reasonable time. The bank subsequently fails, 
bill of exchange payable on demand which have At the time of the failure A’s account was in 
been considered above apply to a cheque. credit to the amount of £90. Had B duly pre- 

Subject to the excuses for non-presentment and sented the cheque the account would only have 
delay in presentment, where a cheque is not pre- been £40 in credit. The extent of A’s damage 
sented for payment within a reasonable time of its ^ as provided by the rule is £50, and theiefore the 
issue and the drawer or the person on whose ac- cheque is discharged ; A is a creditor of the bank 
count it is drawn had the right at the time of siK^h for £40, and B is a creditor of the bank for £50. 
presentment as between him and the banker to The duty and authority of a banker to pay a 
ha^^e the cheque paid and suffers actual damage cheque drawn on him by his customer are deter- 
through the delay, he is discharged to the extent mined by — 

of such damage, that is to say, to the extent to 1. Countermand of payment. 

Avhich such drawer or person is a creditor of such 2. Notice of customer’s death. 

banker to a larger amount than he would have 3. Notice of act of bankruptcy or the making of 

been had such cheque been paid. In determining a receiving order. 

what is a reasonable time, regard must be had to It is, of course, a serious matter if the banker 
the nature of the instrument, the usage of trade fails to honour the cheque of a customer un- 
and of bankers, and the facts of the particular case, warrantably. (See Part IV.) 

The holder of such cheque a^to which such 

drawer or person is discharged is a creditor, in Dividend "Warrants * 

lieu of such drawer or person, of such banker to 

the extent of such discharges, and entitled to A dividend warrant in the ordinary form is 
recover the amount from him. For example, practically a cheque, and the undermentioned rules 
A draws a cheque for £50, which he remits to apply to such instrument as to a cheque. 
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The custom by which dividend warrants pay- 
able to two or more persons are paid on the &rf- 
dorsement of one or other of these is specially 
recognized by the Act. ^ t 

Crossed Cheques 

Where a cheque bears across its face an addition 
of- 

(a) The words “ and company ” or any abbrevia- 
tion thereof between two parallel transverse lines, 
either with or without the words “not negoti- 
able”, or (b) two parallel transverse lines simply, 
either with or without the words “not negoti- 
able” 

That addition constitutes a crossing, and the 
cheque is crossed generally. 

Where a cheque bears across its face an addition 
of the name of a banker, either with or without the 
words “ not negotiable ”, that addition constitutes 
a crossing, and the cheque is crossed specially 
and to that banker. 

Rules as to Crossing of Cheques. 

A crossing is a material part of the cheque, and 
it is not lawful for any person to obliterate or to 
add to or alter the crossing except as provided by 
the rules : — 

1. A cheque may be crossed generally or spe 
cially by the draw^er. 

2. W’here a cheque is uncrossed the holder may 
cross it generally or specially. 

3. Where a cheque is crossed generally, the 
holder may cross it specially. 

4. Where a cheque is crossed generally or spe- 
cially, the holder may add the w^ords “ not nego- 
tiable”. 

5. Where a cheque is crossed specially, the 
banker to w^hom it is crossed may again cross it 
specially to another banker for collection. 

6. Where an uncrossed cheque, or a cheque 
crossed generally, is sent to a banker for collec- 
tion, he may cross it specially to himself (but see 
below). 

Rights of the Holder of a Crossed 
Cheque 

The rights of the holder of a crossed checj[ue, 
whether crossed generally or specially, without 
the f/ords “not negotiable”, are governed by the 
general rule applicable to bills ; but where a person 
takes a crossed cheque which bears on it the words 
“not negotiable”, he is not capable of giving a 
better title to the cheque than that which the 
person from whom he took it had. In other 


words, though it may be negotiated, such a cheque 
is negotiated subject to any defect of titlcr 

Duties of Banker as to Crossed 
Cheques 

Where a cheque is crossed specially to more 
than one banker, except wdien crossed to an agent 
for collection, being a banker, the banker on whom 
it is drawn must refuse payment. 

Where tlie banker on wdiom a cheque is drawn 
which is so crossed nevertheless pays it, or pays 
a cheque crossed generally otherwise than to a 
banker, or if crossed specially otherwise than to 
the banker to whom it is crossed, or his agent 
for collection being a banker, he is liable to the 
true owner of the cheque for any loss he may 
sustain owing to the cheque having been so paid. 
Provided that where a cheque is^)reseiited lor pay- 
ment, which does not at the time of presentment 
appear to be crossed, or*to have had a crossing 
which has been obliterated, the banker paying the 
cheque in good faith and without negligence is 
not responsible nor does he incur any liability; 
nor can the payment be questioned by reason of 
the chec^ue having been crossed, or of the crossing 
having been obliterated. 

Protection to Banker and Drawer 
where Cheque is Crossed 

'VMiere the banker on whom a crossed checpie is 
drawn, in good faith and without negligence pays 
it, if crossed generally to a banker, and if crossed 
specially, to the banker to whom it is crossed, or 
to his agent for collection, being a banker, the 
banker paying the cheque and, if the cheque has 
come into the hands of the payee, the drawer 
*are respectively entitled to the same rights and 
placed in the same position as if payment of the 
cheque had been made to the true owner. 

Protection to Collecting Banker 

Where a banker in good faith and without negli- 
gence receives payment for a customer of a cheque 
crossed generally or specially to himself, and the 
customer has no title or a defective title thereto, 
the banker does not incur any liability to the true 
owner of the cheque by reason only of having 
received such payment. Further, it has been pro- 
vided by the Bills of Exchange, Crossed Checjues, 
Act, 1906, that the banker “receives payment for 
his customer” though he credits his customer’s 
account with the amount of the cheque before 
receiving payment. 

Form 6 is a cheque drawn on the Southern 
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Company, Ltd., crossed specially to the 
Nortl^^jI]ank, and crossed again by the Nor- 
thern to their London agents, the Lombard 


Banking Company^ for collection. It does not 
l^r on it the words “Not negotiable”. Accord- 
ingly— 


Form 6 


No. D. 2001. 


The Sou'rttii^ 3 ?\nking Company, Ltd,, 


Pay Messrs. C 

. ^ ^ I 

Ten Pounds, twelve 


£20 , — 
-IT 


o 

Cj 




g o 


London, Jan. UK 1911. 


)NDON. 

Black & Co., Li/niited, or order 

' 7 - 

Thomas Smith. 


1. If the ]uiying bankers (Southern Banking 
Coni[)an>) pay tli(' amount of the clie<ine to the 
Lomb ird Banking Ounpany in gofd iaith, they 
incur no lialality (unless the drawer’s signature 
is lorged, in which case they could not debit the 
ani*)unt to their customer’s account). 

If the cheque has come into the hands of the 
]uiy'‘i‘'^ ( black tfc Co.), the drawer would not suffer 
even though the cheque be paid to a thief on a 
forged endorsement. 

3. In this latter case also the collecting bankers 

Form 7 


(the Northern Bank by their agent the Lombard 
Banking Company) would be protected if the thief 
were a customer, otherwise if he were not. 

4. The holder of this cheque, if a holder in due 
course, would, on presenting the cheque through 
a banker, be entitled to payment if the drawer’s 
signature and the endorsement were in order, even 
though the cheque had been stolen. 

Form 7 is a cheque drawn on and by the same 
piarties as above, crossed generally, bearing the 
words “Not Negotiable”. 


No. D. 2002. 


The Southern •j;gA| 


Pay Messrs. Christopi 
Five Pounds, fourteen sAlii 
£5 :U: — 




•|o 


NKING COMPANy, LTD., 
!IDON. 


<5 

Iter’^Pi 
illings, 


London, Jan. UK 1911. 


\ack c6 Co., Limited, or order 
stg. 

Thomas Smith. 


As regards this cheque, the drawer, the collect- 
ing banker, and the paying banker would be in the 
same position as in the last example, but, the cross- 
ing being general and not special, the paying banker 
discharges his duty by paying it bona fide to any 


banker presenting it for payment. The Holder, 
however, whether the holder in due course or not, 
would not be entitled to payment, even though 
all the signatures were in order, if the title of his 
transferor or of a previous transferor were defec- 
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live. Further, if such a hoVier did obtain pay- 
ment he would have to refund the amount to the 
true owner. 

Cheques are occasionally crossed “a/c payee” 


only. In such cases the collecting bank might 
liable for negligence if it collected the ch^^que for 
any person other than the payee, unless good reason 
could be shown against negligence. 


PROMISSORY NOTES 


A promissory note is an unconditional proniis;^ 
in writing made by one person to another, signed 
by the maker, engaging to pay, on demand or at a 
fixed and determinable future time, a sum certain 
in money to, or to the order of, a specified person 
or to bearer. An instrument in the form of a note 
payable to the maker’s order is not a note within 
the above meaning unless and until it is endorsed 
by the maker. 

Subject to the provisions under this head, the 
general rules relating to bills of exchange apply, 
with the necessary modifications, to promissory 
notes; but in applying these rules the maker of a 
note is deemed to correspond with the acceptor of 
a biU, and the first endorser of a note to correspond 


wnth the drawer of an accepted bill payable to 
draw^er’s order. 

The folJ )wing are the provisions as to bills w^liicli 
do not apply to notes : — 

(а) Presentment for acce])tanco. 

(б) Accept«ance. 

(c) Acceptance “supra protest”. 

(d) Bills in a set. 

An example is given of a j)romissory note in the 
usual form (see Form 8). • 

If in this form tlic i)rmnse had been “to ])ay to 
self or order”, it w’ould Hot have been a ])romi.s- 
sory note until the maker, John Smith, had en- 
dorsed it. 


Form 8 


£ 300 . 


London, Dec. 28, 1910, 


Three months after date I promise to pay to Mr. Arthur 
Green or order Two Hundred Pounds with interest at four per cent 
per annum, 

John Smith. 


A note is not invalid by reason only that it con- 
tains also a pledge of collateral security wdth author- 
ity to sell or dispose thereof ; for example, “ I 
promise to pay, &c., £1000, and hand herewith 
bonds to the value of £1000 to secure the due pay- 
ment of same”. 

A note which is, or on the face of it' purports 
to be, both made and payable within the British 
Islands is an inland note. Any other note is a 
foreign note. 

A promissory note is inchoate and incomplete 
until delivery to the payee or bearer, but, as in 
the case of a bill, valid delivery is conclusively 
presumed if the note is in the hands of a holder 
in due course. 

A promissory note may be made by two or more 
makers, and they may be liable thereon jointly, 
or jointly and severally, according to jts tenor. 


Makers cannot be liable severally without at the 
san.c time being liable jointly (see Chajiter I of 
this Part). 

Where the makers intend to be liable jointly 
and severally it is usual for the note to read: “ We 
jointly and severally promise to pay, &c.”; but 
where a note runs: “/ promise to pay”, and is 
signed by two or more persons, it is deemed to be 
their joint and several note. 

% 

Note Payable on Demand 

Where a note 'payable on demand has been en- 
dorsed, it must be presented for payment within 
a reasonable time of the endorsement. If it is not 
so presented the endorser is discharged. 

In determining what is a reasonable time, re- 
gard must be had to the nature of the instrument^ 
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the usage of tradej and the facts of the particular 
case. 

As befSre indicated (p. 15), where a note pay- 
able on demand is negotiated it is not deemed to 
be overdue, for the purpose of aflecting the holder 
with defects of title of which he had no notice, 
unless it appears that a reasonable time for pre- 
senting it for payment has elapsed since its issue. 

Presentment for Payment 

• 

Where a promissory note is in the body of it 
made payable at a particular place, it must be pre- 
sented for payment at that place in order to render 
the maker liable. In any other case, presentment 
for j)ayinent is not necessary in order to render 
the maker liable. . 

Presentment for payment is necessary in order 
to render the endor.ser of a note liable, and where 
the note is in the body of it mad^ payable at a 
particular place, the preyntmcnt must be made 
at that place ; but where a place of payment is 
indicated by way of memorandum only, present- 
ment at that place is sufficient, though a present- 
ment to the maker elsewhere also suffices. 

As to time of presentment, the general rules in 


this connection applicable to bills apply, remem- 
bering, as before statefl, that the maker of a note 
corresponds to the acceptor of a bill. 

If the form of the bill given on p 30 (Form 11) 
haft been made out^ “I promise to pay Mr. Arthur 
Green or order at the Lombard Bank, London, 
£200, &c.”, the note would have been made pay- 
able at a particular place in “the body” of the 
note. If the words “payable at the Lombard 
Ba^jk, London”, had been written, say, below John 
Smith’s signature, or in one corner of the note, the 
place of payment would have been indicated “by 
Avay of memorandum”, and presentment for pay- 
ment accordingly might have been, but need not 
have been, made at that place. 

Where a foreign note is dishonoured, protest is 
unnecessary, though it may be advisable for the 
I)urpose of charging any of the parties residing 
abroad. 

Liability of Maker 

The maker ot a promissory note, by making it, 
engages that he will pay it according to its tenor, 
and is precluded from denying to a holder in due 
course the existence of the payee and his then 
capacity to endorse. 


STAMPS 


The regulations as to Stamps on Bills of Ex- 
change and Promissory Notes are contained in the 
{i>tainp Act, 1891, as modified by Section 10 of the 
Fiuniice Act, 1899. The scale of duties is as 
follows, on a- 

required. 

Bill of Exchange (including a cheque) pay- 
able on demand, or at sight, or within 

three days after date or sight \d. 

Bill of Exchange of any other kind and Pro- 
missory Note of any kind whatever ; 

{a) Drawn or expressed to be payable in the 
United Kingdom: 

Where the amount or value of the money for 
which the bill or note is drawn or made does not 
exceed — 


£5 0 

Exceeds £5, does not exceed £10 0 

» fO, „ 25 0 

„ 25, „ „ 50 0 

n bO, „ „ 75 0 

,, 75, ,, „ 100 . ... 1 

For every additional £100, and also for any 
fractional part of £100, of such amount 
or value 1 0 


(fi) Drawn or expressed to be payable out of the 


United Kingdom, when actually paid or endorsed 
or ill any manner negotiated in the United 
Kingdom : 

Where the amount or value of the money for 
which the bill is drawn does not exceed £50 the 
stamps are regulated as above (paragraph “a”) 
i.c. \d. stamp on £5, &c. 

Exceeds £50 and does not exceed £100 ... 0 6 

’ ” . 

For every additional £100 or fractional part 

thereof 0 6 

A proviso for payment of interest does not 
affect the stamp duty. 

All bills and notes other than bills payable on 
demand, and bills or notes drawn or made out of 
the United Kingdom, must be stamped before 
execution with an impressed stamp of sufficient 
amount to cover the duty payable. 

The fixed duty of one penny on a bill of ex- 
change payable on demand, or at sight, or on pre- 
sentation, may be denoted by an adhesive stamp 
which, where the bill is drawn in the United 
Kingdom, is to be cancelled by the person by 
whom the bill is signed before he delivers it out 
of his hands, custody, or power. 
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A bill or note drawn or made out of the United 
Kingdom, or one which purports to be so drawn 
or made, must be stamped A\dth an adhesive stamp 
or stamps of sufficient amount to cover the duty 
payable, and the stamps mu^t be cancelled by 
the person affixing them, before it is in any way 
negotiated in the United Kingdom. 

Every person who negotiates or pays (subject 
to the exception below) a bill or note not duly 
stamped is subject to a fine of £10, and the 
person taking the note cannot recover on it. 

Provided that if any bill of exchange payable 
on demand, or at sight, or on presentation, is 
presented for payment unstamped, the payer may 

CONFLICT 

As the law relating to bills and notes varies 
in different countries, it is necessary to consider 
questions which may arise concerning bills drawn 
in one country and subsequently accepted, paid, 
endorsed, or otherwise dealt with in another. 

A bill must be drawn in accordance with the 
law of the country of issue (save that it will not 
be invalid merely because it is not stam})ed in 
accordance with that law), accepted, endorsed, <kc., 
in accordance with the law of the country where 
such acceptance, endorsement, ttc., is made. 

Further, though not drawn as above required, 
if it conforms with British law' it may, for the 
purpose of enforcing payment, be treated as valid 


affix and cancel an adhesive stamp of one penny, 
and thereupon pay the bill as if duly stamped. 
The cost of the stamp may be deductea from the 
{vmount paid, or charged against the drawer. 

Where a bill is drawm in a set, only one bill of 
the set need be stamped. Wliere the amount of 
the bill is expressed in colonial or foreign cur- 
rency, the value, for the purpose of stamp duty, 
is calculated on the value on the day of the date 
of the instrument, of the money in British c;;.- 
rency a^^cording to the current rate of exchange. 

A bill issued out of the United Kingdom is not 
invalid by reason only that it is not stamped in 
accordance with the law' of the place of issue. 

OF LAWS 

between all persons who negotiate, hold, or be- 
come X)arties to it in the United Kingdom. 

In like manner any Question as to the meaning 
or effect of the drawing, acceptance, or «mdorse- 
ment of a bill is determined according to the 
law’ of the country where it is draw’ii, a(;cepted, 
or endorsed, provided that the effect of a foreign 
endorsement on an inland bill is, as regards the 
payer, governed by the law of the United Kingdom. 

The duties of the holder with respect to ]>re- 
sentment, protest, notice of flishonour, itv*.. are 
governed by the law’ of the country where the bill 
is presented, protested, or dishonoured as the Ciise 
may be. 


Authorities.— “Bills of Exchange'’; Chalmers, “The Bills of Exchange Act”. 



CHAPTER Vm 

SURETYSHIP 


The Contract of Suretyship — Liability of the Surety — Rights of the Surety — Joint Guarantors — Dis- 
charge of a Surety — Bills of Exchange and Suretyship — Effect of Bankruptcy — Guarantee Insurance — 
The Scots Law of Suretyship. 


Credit in one form or* another is at the root of 
conpjK'rce; in the words of Lord Bowen, “the com- 
nien-iiil world bases its transactions, not upon the 
hypotht'SLs of fraud, but u[)on the hypothesis of 
honesty". In many cases, however, the credit of 
a con trm -ting party must be supplemented by that 
ot a third person, who undertakes a collateral 

dHE CONTRACT 

Any body with the necessary contractual capacity 
can eider into the contract of suretyship, and it 
ha^ necome more and more coinnion during the 
last half-century for insurance companies to under- 
take this class of work, under the name of Guaran- 
tee Insurance. The word debtor, as used above, 
is of wide import, since the subject-matters of 
guarant(‘es are various. For the purpose of surety- 
ship a debtor may be considered as a^nyone fropi 
whom a legal obligation of any kind is due. Thus 
the following are examples of matters within the 
contract of suretyship; A letter requesting delivery 
of goods to another, stating that payment will be 
made ; an undertaking, after inspection of an esti- 
/uate, that payment tor work done shall be made ; 
a promise covering advances to be made by a bank. 
A guarantee may also be given for the fidelity of 
an appointee to a public office, e.g. county treasurer; 
or to a private 'office, e.g. a clerk. A guarantee is 
of the nature of a contract, and tl^iugh it may be 
by deed, that is not necessary unless rendered so 
for other reasons. Writing, however, is required 
for the proof of a guarantee when sued on. The 
Statute of Frauds (1676) enacted that no action 
should be brought upon certain agreements un- 

VOL. IV 


liability, that is say, a liability which he is only 
called upon to fulfil lo the extent to which the 
principal debtor has failed in the performance of 
what is due from him. This is a guarantee. There 
is a very clear distinction between a guarantee 
and an indemnity, and this distinction will be 
emphasized later. 

OF SURETYSHIP 

less the agreement upon wdiich such action is 
brought, or some memorandum or note thereof, is 
in writing, signed by the party to be charged, or 
his agent. Among the agreements referred to is 
a promise to answ’cr for the “ debt, aefault, or mis- 
carriage of another person ”. The j rish statute of 
1695 is to the same effect. Certain points may 
be noted under tw’o heads : 1. What is a guarantee 
Avi thill the Statute'? 2. What evidence will satisfy 
the Statute? 

Guarantees within the Statute of 
Frauds 

(i) Here the distinction between a guarantee 
and an indemnity is important. The basis of the 
distinction has long been settled to consist in the 
different answ^ers to the question: “To whom is 
credit given?”— a question which will also solve 
most of the difficulties of agency. If the whole 
transaction shows that credit is given primarilj*to 
the principal debtor, and that the guarantor is 
only to be called upon in the event of the debtor 
proving a defaulter, then there is a guarantee of 
which written evidence is required. On the other 

47 
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hand, a person may accept responsibility for pay- and this is material where after previous negotia- 

ment in the first instance, and thus take upon tions a letter is written by a guarantor finally 

himself a direct primary liability. This is an in- accepting responsibility. If the previous ^egotia- 
deinnity; and such a contract verbally made may tions have been mere verbal conversations, and 
be enforced. Thus, in the instance above given &f are followed by a written statement such as: “ You 
a letter requesting delivery of goods to another, may rely upon me; I take responsibility upon terms 
and stating that payment will be made, the writer agreed”, there is no effective guarantee, because 
must be liable either as principal or as guarantor, the promise has to be filled out and explained })y 
and it is clear that it is a question of interpretation verbal statements, whereas the Statute re(iuires it 
whether what is said amounts to: “If the jnfr- to be in ANritirig. On the other hand, if the terni.s 
chaser does not pay you I will”, or “Let him have j agreed a-6:: in fact contained in a docunanii or 
the goods and I will see you paid'': the former j documents such as corrcspondciitv, or an iin.'^igncd 
being a guarantee, the latter an indemnity. It is j memorandum, or a mortgage deed, a letter in the 
of the essence of a guarantee that the liability of I above words woultl be good, if there were the 


the person supported by it shall continue to be 
the primary liability. 

(ii) The guarantee must be given to a person 
who can enforce his claim against the principal 
debtor. Therefore a promise to a debtor to take 
the debt off his shoulders does not require to be 
written, because the debtor is not the ]>crson who 
will enforce the debt; and where a partner promises 
a firm to be liable for the debt of his son to the 
firm, there is no guarantee, because, tholigh the 
firm will enforce the debt, the promise is in effect 
to indemnify the other partners, since a man can- 
not make a promise to himself. 

(iii) Another corollary is that there cannot be a 
guarantee where the guarantor is already in some 
way responsible for the debt. Thus a del credere 
agent (see Chapter II of this Part) is by the nature 
of his agency liable to his xirincipal for choosing 
an unsound customer, and his liability is not one 
which must be evidenced in writing. The relation 
between a broker on the Stock Exchange and his 
runner is similar. 

Of course in all cases the nature of the transaction 
will be regarded, and merely putting a contract of 
suretyship into the form of an indemnity will not ,! 
relieve it from the necessity of writing. 

Evidence to Satisfy the Statute 

The consideration for the guarantee need not 
appear upon the document, as the insecurity of 
guarantees caused by the Courts finding an insuffi- 
cient statement of consideration led to a statutory 
provision to the above effect — The Mercantile Law 
Amendment Act, 1856. It must be remembered, 
however, that, though a guarantee is good without 
mention of consideration, if a consideration is in 
fact inserted which is illegal or ineffectual in law, 
n'} evidence can be given of what really was the 
true consideration, however adequate it may have 
been, because that would be to vary a written 
document by verbal statements. It is necessary 
that the whole of the promise should be in witing. 


slightest references to connect it with the other 
documents. It is a different matter where the 
guarantee is given for a definite debt of ascertained 
amount, or for a liability to be incurri‘d tn)ni cir- 
cumstances known to both i)arties. In this ease 
all that is required is to identify the debt or cir- 
cumstances, which will then of tlieinselve^ ex])lain 
such a promise as: “I will be responsible for ihe 
bill”, or “I will see that you suffer no loss on fhnt 
debt if you forbear a while”; therefore ]>arol evi- 
dence can be given to show to what bill or dt‘bt 
the.se iiromises refer. 

A written memorandum may be relied u})on, no 
matter for what purpose it was made, and it has 
been held that a recital of a guarant(je in a will 
was good evidence to satisfy the Statute, as also is 
I a letter repudiating the very liability in (jue.^tion, 
j or one written to a total stranger to the trans- 
action. 

The following particulars are essential to a good 
memorandum of a guarantee: 1. The names of 
both parties, or some description sufficient to 
identify them. 2. The undertiiking of liability, to- 
I gether with terms as to amount, extent, or duration 
and subject-matter, or some clear reference to other 
written documents which do contain them. 3. The 
signature of the guarantor or his agent. The con- 
sideration, if inserted at all, should be set out 
fully. In many cases it is found that a verbal 
guarantee is accompanied by various representa- 
tions as to the state of the principal debtor’s 
credit, or ability to pay, and these may be so 
reckless, or made wdth such ample knowledge of 
their falsity, as to amount to fraud. No action 
can be brought upon that ground, however, owdng 
to the rule of law already stated, unless the state- 
ments are in writing. 

In consideripg what is the effect upon the con- 
tract where the parties have failed to satisfy the 
Statute of Frauds, it is of first importance to bear 
in mind that all the Statute requires is evidence; 
that is to say, the Statute affects not the existence 
of the contract, but only the proof of it when it 
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becomes the subject of an action. For this reason 
foreign guarantees must conform to English rules 
of evidence, and be in writing, since in matters of 
procedure the Courts are governed by tjieir own 
law. There are cases where a contract may have 
edect, though not in writing. Thus if after notice 
of trial a solicitor undertakes to pay the debt 
and costs of the plaintiff, and thereupon the 
l>]ai»itiff does not proceed, the High Court would 
doubtless exercise its suiuiiiary jurisdiction over 
the solicitor as an officer of the Court 8nd enforce 
the uiidertakiiig ; and where money is paid over 
under an unenforceable guarantee it is not re- 
covenihle, since by setting iii) the guarantee as 
a defence to such an action the creditor would 
not be seeking to enforce it by his own action, as 
affected by the Statute. • 

Th(' rule, though illogical, is now w’ell established 
that the ^vritten riiemoranduni must be in existence 
bc'foiv tlie action is brought. 

It will liave become cleai* that suretyship is of 
th(‘ nature of contract, and before passing on it 
m.iy be well to note certain points based on the 
g(nei‘<d law of contract. 

Notification that a Guarantee is 
Accepted 

This depends on the nature of the offer. Where 
the guarantor "writes in such tenii.^ that he clearly 
cr)nti‘ii |>lates the creditor acting upon the guaran- 

it becomes operative iinriiediately the goods 
art- lor warded, or the advances made, or wdien any 
olla r definite action is taken uj)on the faith of the 
guarantee; and no notice need bi‘ given to the guar- 
antor. Where, however, the w riter merely expresses 
a willingness to become a guarantor, the case is 
different; as where a friend wnites to a wTiuld-be 
tenant saying he is willing to become n‘.s]»onsil)le* 
for the rent, and the landlord, on seeing the letter, 
forthwith lets the house without further clinching 
the matter with the friend; the letter is merely 
an expression of willingness, with no immediate 
liability attached to it. The circumstances of each 
case must be taken into consideration. 


LIABILITY OF 

Assuming that a definite contract is established, 
it remains to be seen what rights and duties arise 
under it. First, of the liability ora surety. From 
what has been said it is evident that two impor- 
tant conditions precedent must be fulfilled before 
the liability can arise. (1) There must be a default- 
ing principal debtor, and (2) the obligation which 
he has failed to fulfil must be enforceable at law ; 


Ccfhsideration 

A forbearance to press a debtor must continue 
ior a reasonable time before the guarantor can be 
sued, where the*parties have themselves not speci- 
fied a particular period. As to debts already due, 
it is now established that these can be included in 
a guarantee, provided the guarantee covers also 
future advances. By this it is understood that 
there is either an obligation to give further credit 
existing wdien the guarantee is given, or at least 
that such an obligation is about to be undertaken; 
or thirdly, that a genuine advance is made wdthin 
a reasonable time of the guarantee, in which case 
the gmirantee only becomes operative wdien the 
advance is made. The mere insertion of a phrase 
by wdiich further advances are agiccd for is of no 
avail if there is no genuine transaction contem- 
plated or effe(;tc‘d under it. In many cases guaran- 
tees are carelessly Avorded so as to seem as though 
jiast advances only are covered, e.g. “In considera- 
tion of your having advanced . . . etc.” In these 
cases narol evidence is ahvays admissible to show 
that tlie w^ording does not represent the transaction, 
and that in reality the advances w^ere at the time 
of the guarantee present advances made on the 
faith of the guarantee. It may be noted that the 
consideration for a guarantee varies in its nature, 
and may be entire, as given for a definite liability 
on a. lease, or continuing, as for sujiply of goods 
until the guarantee is wffthdraw'n. In the ca.se of 
the latter, notice may be given at any time that 
the guarantee is withdrawn, even though the gua- 
rantee be under seal : but in the former type, that 
is, wdicre once and for all a definite liability has 
been undertaken, wdictlier it be for a tenant’s pay- 
ment of rent or for a cashier’s probity during a 
term of employment, or for matters of a similar 
nature, notice of wuthdraw’al is inoperative unless 
circumstances have arisen such as will give the 
gu.irantor an ecpiitable claim to terminate his 
liability, as Avherc misconduct has come to the 
knowledge of a creditor wdiu iievertliless continues 
his relation with the person guaranteed on the 
same footing as before. 

THE SURETY 

a guarantee, for example, given for a secret prefer- 
ence of a creditor by a bankrupt is of no effect. 
An important limitation of this principle is J-hat 
where a guarantee is given for the debt of a person 
under disability the guarantor is liable, although 
nothing could be recovered against the debtor. 
Thus, if directors guarantee a debt contracted by 
a company which is ultra vires^ they can be sued ; 
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and so the guarantor of an infant’s contract for 
goods which are not necessaries. Perhaps this 
limitation may be reconciled with the rule by say- 
ing that the transaction is rather an indemity thane 
a guarantee, at least where the promise is given 
as security against the event that the debtor will 
not be liable at law. The liability arises then on 
default by the debtor, and it is important to ob- 
serve that notification is quite unnecessary. Nq 
demand for payment need be made either to the 
debtor or the surety, nor need recourse be had to 
securities held, before the creditor sues on the 
guarantee ; unless of course the guarantee contains 
an express stipulation to the contrary, or the con- 
sideration is such that mere default cannot give 
the creditor a cause of action straightway, as where 
he has undertaken to give time to the debtor on 
the faith of a guarantee. 

The enforcement of a contract of suretyship re- 
quires proof as strict as that of any other right. 
Judgment against the debtor is of no effect against 
the guarantor, and admissions of the debtor him- 
self that the debt is owing are only operative if 
made either in the natural course of the very trans- 


actions which are the subject of the guarantee, 
e.g. entries at the time showing receipt of money, 
or other entries in the course of duty; or made 
while d^ending an action for the debt at the 
request of the guarantor. The evidence of en- 
tries, of course, can only arise when that of the 
debtor himself is not available, either because 
he has died or absconded. Thus confessions of 
embezzlement by an employee after being dis- 
missed cannot be given in evidence against the 
surety. 

The surety may be liable up to any amount not 
exceeding that of the principal debt, and what that 
amount is will either be specified in the agreement, 
or, if not, will be ascertained by a construction of 
its terms. The Courts are careful not to impose 
upon a surety a greater liability than he has under- 
taken to fulfil, and therefore the default of an 
employee who has a guarantor must have occurred 
strictly in the course of his employment. Interest 
wiW only be recoverable if the debtor was himself 
liable to pay it, and any payments made by the 
debtor on account must be allowed for in claiming 
on the guarantee. 


RIGHTS OF THE SURETY 


We may now consider the rights of a surety 
upon the contract, and an obvious classification 
of these is: (1) rights against the debtor himself; 
(2) rights against the creditor; (3) rights against 
the co-sureties, if any. 

Rights Against the Debtor 

Shortly, these consist in the right to compel the 
debtor to discharge the principal liability so as to 
free the surety from apprehension of being callecl 
upon, and in the right to compel indemnification 
for loss suffered owing to the debtor’s default. 
Immediately a right of action accrues to the cre- 
ditor against the surety, a right accrues to the 
surety to compel the debtor to discharge his obli- 
gations. It is not necessary that any payment 
should have been made by the surety, or even 
any demand made upon him by the creditor. If 
a guaranteed debt becomes due on March 1, the 
debtor can be compelled to pay on that date. If 
the surety was paid either part or the whole of 
the debt under his guarantee, he can compel re- 
pay^uent or rank as a creditor against the debtor’s 
estate in the event of death or bankruptcy. If 
payment is made piecemeal by the surety, repay- 
ment may be claimed piecemeal, for the discharge 
of the whole debt is not necessary before recover- 
ing from the debtor the amount paid on his behalf. 


The surety can claim interest on the amount he 
has paid. But these rights only arise where j)ay- 
mont is made under a legally binding guarantee; 
no indemnification can be claimed after a volun- 
tary' payment of the debt of another. The surety 
may i)ay off the debt immediately it becomes due 
and forthwith sue the debtor, although no demand 
or threat CNCr proceeded from the creditor. The 
right to claim repayment, however, only arises on 
payment to the creditor, and the giving of a bond 
• or promissory note is not such payment, but mere 
security which may jirove worthless and leave the 
debtor liable. Where the goods of a surety have 
been seized in execution or distrained upon, and 
the surety has either paid a sum for their redemp- 
tion or suffered them to be sold, this is such pay- 
ment to support a claim for indemnification to the 
extent of the sum paid, if any, or of the value of 
the goods, if sold. In general, the amount recover- 
able by the surety will be the amount paid, with 
interest, but if he can prove special damage occa- 
sioned by the debtor’s default he can recover com- 
pensation therefor above and beyond mere repay- 
ment; c.g. whdlfe a large amount of capital has 
been withdrawn from a business to meet a guaran- 
tee, possibly mere repayment of the amount with 
interest would not suffice. Where the surety has 
defended the action compelling him to pay, he can 
recover costs from the debtor only if the defence 
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was reasonable. The surety must claim indemnifi^ 
catioij within six years from the date of the pay- 
ment in respect of which the claim is made. 

Rights Against the Creditor 

The surety cannot have a greater liability than 
the debtor, and therefore can take advantage of 
the debtor’s right to set off a debt due to him 
from the creditor. This can only arise where 
both the debt due to the creditor afld that due 
from the creditor are for liquidated amounts, 
neither being a penalty, and both due at the time 
of the issue of the writ. Probably the surety can 
compel the creditor to sue the debtor on under- 
taking to indemnify him for costs incurred in 
so doing ; and where the creditor holds property 
of the surety to which he can resort in case of 
need, the surety - jan corniiel him to sue the debtor 
for the exoneration of such propeity. The surety 
can always ])ay ofl‘ the creditor and com]>el a 
transfer to himself of the creditor’s rights against 
thv- debtor. The surety and creditor under the 
guaitintec arc common creditors of one debtor, 
and therefore where there are two funds availabU* 
for tlu (treditor and only one for the surety, the 
surety can compel the creditor to go against the 
fund from which the sur(*ty is barred, leaving the 
other fr»r his benefit. The surety i.s entitled to 
tlu' ])re.st*rvation, and, on payment of the debt, to 
the \i insfer to himself oi all securities in the cre- 
(litorV hands given by the debtor himself or by 
r{»-suieties, so that a fair adjustment of loss may 
bt f tfected. It is immaterial Asdiether or not the 
existence of these securities was known to the 
surety at the time of his giving the guarantee, or 
whether they were given after the guarantee had 
been effected. If, owing to the creditor’s fault, 
some of the securities are lost, the surety will be 
discharged from such proportion of his liability 
as the securities lost bear to the whole secu.ities 
given ; and if the guarantee only covers part of 
the debt, the surety will only have the benefit of 
securities given for the whole of the debt to a pro- 
portionate extent, subject to any definite provisions 
to the contrary. The surety may acquire the bene- 
fit of an equitable priority vested in the creditor; 
e.g. where the loan of a first mortgagee is guaran- 
teed and the surety pays off the debt, he can claim 
priority over a second mortgagee who gets the 
legal estate, if the second mortgagee had notice of 
the first mortgage. If a surety ^^uaran tees a mort- 
gage debt and subsequently further advances are 
made without his consent, he can claim a transfer 
of all securities on payment of the first debt only. 
It may be noted that all securities are available 
to a guarantor even though by their nature they 


are extinguished yoso facto on payment by the 
surety; e.g. where a joint bond is executed by a 
surety and the debtor, on payment of the debt 
, by the surety he becomes a creditor of the debtor 
on the bond. • 

Rights Against the Co-sureties 

Where several sureties guarantee a debt 
'jointly, the creditor can claim payment of the 
whole amount from any one of them on default 
by the debtor, so that an equitable adjustment 
is necessary to distribute the loss. This is effected 
by enforcing the right to contribution. The dis- 
tribution will be effected rateably according to 
the extent and ijroportion of each undertaking; 
thu.s, if one surety has to find £10,000 to pay off 
a debt guaranteed by nine others with him, he 
can claim £1000 from each, provided that if in 
any case a surety has limited his guarantee to a 
smaller amount, his contribution will be limited 
in proportion and that of the others correspond- 
ingly increased. Insolvent guarantors may be 
disregarded, and those who are solvent may be 
comjielled to bear the debt between them, though 
for such additional payment they can prove as 
creditors against the bankrupt estates. Special 
agreement may confer immunity from contribu- 
tion, as where a guarantee is only to become 
enforceable on default by other guarantors. The 
right to contribution arises immediately on pay- 
ment of an amount exceeding the proportionate 
share of the ])articular guarantor, and the excess 
need not be paid in answer to a demand or threat 
by the creditor ; but here it is paid voluntarily, 
the co-sureties from whom contribution is claimed 
may resist the claim on the ground that payment 
could not have been enforced by the creditor, and 
was therefore superfluous. The safer course where 
a surety wishes to pay the debt and claim contri- 
bution is to notify the co-sureties that in default 
of objection, made by a certain reasonable date, 
payment will be made and contribution claimed. 
In an action for contribution the surety should 
prove the insolvency of the debtor, because if the 
debtor is solvent the simplest method is to call 
upon him for indemnification directly, instead of 
multiplying actions by going against the co-surety, 
who would then have to bring his action against 
the debtor. 

Miscellaneous Rights of Sure^ 

We have treated of rights arising after payment 
by a surety, but there are certain other rights 
enforceable before payment is made. Once a 
surety has had judgment against him for the 
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whole debt, he can proceed the Court to ask | 
for certain orders before he has paid anything at 
all on the judgment. 1. If he makes all the co- 
sureties and the creditor parties to his action, he, 
may secure an order from the Coiirt commanding 
the co-sureties to pay their shares and the creditor 
to receive them. 2. If the creditor is not a party, 


[Part III 

\hen an order may be made declaring that on the 
surety paying his share the co-sureties shall in- 
demnify him against further payment. 

This process may save a guarantor from the 
inconveniences resulting from withdrawal of a 
large sum from his business until he can secure 
contribution from the others to replace it. 


JOINT GUARANTORS 


Contribution may be claimed from all guaran- 
tors though their existence was unknown when 
the guarantee was given, or though they have 
only become guarantors subsequently to the party 
who claims from them. Order of time is imma- 
terial if the contracts themselves contain no 
definite provision to vary the liability. Possibly 
contribution may be claimed from one who has 
guaranteed a surety, and certainly if such an one 
be called upon to pay the debt, he can stand in 
the shoes of the surety w’hom he has guaranteed 
and claim contribution from the others. The 
effect of death upon liability to contribution de- 
pends upon whether there was joint or several 
liability. An example of joint liability is where 
two or more sign a promissory note, the effect of 
which is that the creditor can sue one, or more, 
or all, subject to this, that once judgment is ob- 
tained, all against whom it is not obtained are 
discharged. There is joint liability where two or 
more say simply : “ We guarantee the payment of 
this debt”; and the better opinion is that in such 
a case the death of one will release his estate from 
liability, and leave the survivors alone to bear it. 
Nevertheless the Court is very willing to infer 
from a consideration of the acts and dealings of 
the deceased an implied undertaking that his 
estate shall remain liable. On the other hand, if 
the debt is for £400, and two sureties undertake 
a separate responsibility for £200 each, they may 
be sued in succession for the amount due from 
them, and death will leave their estates liable. 
Combining the advantages of both forms of lia- 
bility is that which is called “ joint and several ”. 
A creditor should always secure a guarantee in 
this form, i.e. : “We, the undersigned, jointly and 
severally guarantee this debt”. He can then go 
against any one surety for the whole amount, and 
against all in succession upon their distinct under- 
takings. If we bear in mind that the claim to 
contribution depends upon the fact that the cre- 
ditor had a right to have recourse to the estate or 
})arty subject to the claim, it becomes clear that 


no contribution can be claimed against the estate 
of a deceased joint co-surety, unless there have 
been such acts on his part as will enable the Court 
to infer that the deceased intended his estate to 
be liable. On the other hand, in the usual guar- 
antee wliwe liability is both joint and several, 
contribution can be claimed against the estate of 
a deceased guarantor. 

The enforcement of the right of contribution is 
by action, or by proof in bankruptcy if the* co- 
surety has become insolvent. Where a surety is 
sued for the whole amount of the debt, he may, 
with leave ot a judge, serve notice upon a c(»- 
surety so as to compel him to ap})ear and dis- 
pute liability in the action if he wishes to avf)i(l 
admitting both the creditor’s claim and the cLiim 
of the surety to contribution. In the al^senrc* of 
any contrary agrt^ement, the amount claimed will 
be such as will cause the loss tf> tall equally uj)on 
all shoulders ; but wdiere each has become jointly 
and severally liable for the debt up to various 
arnonnts, the loss will fall rateably in accordance 
wdth the i)roportion of the liabilities undertaken. 
It must be noted that the right to contribution 
only arises w^here one debt is guaranteed by tuo 
or more sureties. If a debt is divided ii]) so that 
each surety becomes alone responsible for what 
is in effect one of several smaller debts, no right 
to contribution arises. In all cases it will be a 
matter of construction to determine to which class 
a guarantee belongs. Where a surety has received 
.security from the debtor against his being called 
upon, this must be brought into hotchpot and 
accounted for before the amount of contribution 
is fixed, and in so far as the neglect of a surety 
causes loss of such security, his claim is to that 
extent reduced. Thus, if a debtor deposits a 
policy with the creditor, or with a surety, in 
either case the policy must be kept alive by the 
j^arty holding it, and if it is transferred to any 
one surety on pay ment by him, he must in that 
case, as well as if it were originally given to him, 
bring it into hotchix)t. 
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DISCHARGE OF A SURETY 


Concealment or Misstatement^ of 
Fact 

The stringent duty to disclose all material facts 
which is imposed upon an assured in marine or 
fire insurance does not apply to guarantees. The 
general rule affecting disclosure is that gjich mat- 
ters as from the nature of the transaction one 
would expect to be disclosed must be disclosed, 
tliat is, there must be general business good faith 
kept between the parties, but the Courts will not 
require a painstaking disclosure of what might 
be reasonably suspected. Thus a bank advanced 
money to a firm of coffee growers on the*security 
of their produce and on the additional security of 
a guarantee. The bank did not disclose the fact 
that the debtor himself had, before the guarantee 
was secured, estimated a coming deficiency at a high 
figure. The bank succeeded in an action on the 
guaumtoe, since some deficiency is contemplated 
l>ef(»re a guarantee would be taken, and therefore 
It ^^as a matter which might reasonably have been 
su^p<'cted by the surety. A bank need not volun- 
taiil\' disclose the state of a debtor's banking 
Mcconnt, even where the debtor has overdrawn at 
tlu‘ time of the guarantee. The general inference 
is tliiit the creditor must disclose any peculiar 
arrange men t which he may have made with the 
drbtor, but as to ordinary matters of business life 
the surety must put questions if he requires infor- 
ms t ion. On the other hand, an employer taking 
11 guarantee for his servant’s good conduct must 
disclose any previous default made by tliat servant 
while in his employment ; and even after the guar- 
antee is given, notice of subsequent defalcation 
must be given to a surety if the employer wishes 
to continue the employment and still hold the 
surety liable. Any material change of circum- 
stance must be notified to the surety, as Avhere 
a guarantee was given for deficiencies in the 
servant’s accounts in order to save him from 
arrest, and it was subsequently found that theie 
was no pow'er of arrest, the surety was not liable 
on his guarantee, since he was entitled to notice 
of circumstances which might reasonably cause 
him to withdraw. It is obvious that a fair-minded 
business man in seeking a guarantee will disclose 
all essential information. Where false statements 
are made wilfully, or regardless of \fhether they are 
true or false, the surety can, in addition to claim- 
ing a discharge, require damages for the fraud if 
he has suffered loss. Where a. surety is claim- 
ing discharge for misstatement it is immaterial 
whether the statements were verbal or in writing. 


Variation of Terms 

0 

An unauthorized variation of terms between the 
creditor and the debtor may discharge a surety. 
Thus if a guarantee is given for advances, and 
subsequently any arrangement is privately made 
bAween the creditor and the debtor for payment 
by acceptances, the surety vnW be discharged. If 
the variation is one which could not prejudice the 
surety he will not be discharged, but it must on 
the face of it be of such a nature, apart from all 
considerations as to whether the surety has in 
fact been prejudiced or not. Where the conduct 
of a i>articular employee is guaranteed, it depends 
on the guarantee given to what extent the em- 
ployer may change the duties of the servant. Thus 
a change which involved an increased responsi- 
bility or liabiliiy to temptation would discharge 
the surety; and where a variation has taken place, 
it is always a question of fact how far the guaran- 
tee extends, and whether the variation causes sub- 
stantially a different employment, or an employ- 
ment not covered by its terms. On similar prin- 
cijiles it will be decided whether any particular 
default is Avithiii the employment guaranteed. 
There is nothing to prevent the employer giving 
the servant further duties of another kind so as 
to add a definite (^lass of work to that which is 
guaranteed, but of course the guarantee will not 
extend to cover defaults in such additional work. 
Where several distinct kinds of duties or debts 
arc* guaranteed at first, a variation as to one of 
them will only operate to discharge the surety 
as to defaults within the service or debt which 
has been varied. The surety may be debarred 
from claiming his discharge if he consents to the 
variation, and such consent may be express or be 
implied where the creditor is led to believe the 
consent is given. Giving time or releasing the 
debtor by a binding agreement will discharge a 
surety, whether he suffers damage or not, e.g. 
an agreement to take payment by instalments. A 
creditor may, however, release a debtor from fear 
of being sued by him while at the same time 
reserving his right against the surety, so that the 
debtor will only be liable on a claim by the surety 
for iiideinnification after the surety has paid the 
creditor. Such reservation need not be in writing 
unless the whole arrangement whereby the debtor 
is released is reduced to writing. A composition 
under the Bankruptcy Acts in which the creditor 
participates will not release the surety, because 
the debtor is not released by the act of the creditor, 
but by operation of law. 
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BILLS OF EXCHANGE AND SURETYSHIP 


A word may be said with regard to bills 
exchange in so far as these giv*e rise to questions 
of suretyship. The prinia facie orders of liability 
of parties to a bill or note are fixed (see Chapter VII 
of this Part). Thus the acceptor is the principal 
debtor on a bill, and the drawer and all endorsers 
are his guarantors to the holder. The drawer and 
endorsers, however, have the capacity of principal 
debtor also, the drawer being principal as regards 
the endorsers and each endorser as regards subse- 
quent endorsers. Thus, if a holder gives time to 
the acceptor by an agreement with him which is 
binding in law, all other parties are discharged 
from liability on the bill ; if time is given to the 
drawer, all endorsers are discharged ; if to an 
endorser, all endorsers subsequent to him are dis- 
charged, but not those prior to him. It has been 
held that the renewal of a bill is equivalent to 
giving time to a debtor, and consequently all 
parties in the position of sureties are di^ichaiged. 
Merely taking a new bill is no discharge of itself, 
but only where it is consideration for some other 
favour sufficient to operate as a discharge. Evi- 
dence is admissible to rebut the prima facie de- 
grees of liability between parties to a bill. Thus, 
in the case of accommodation bills the acceptor 
is substantially the surety and the drawer the 
debtor. If, therefore, a holder, knowing the origin 
of the bill, gives time or comes to an arrangement 
with the drawer, the acceptor will be discharged. 
Where the debtor does not himself draw the bill, 
but has his debt secured by a bill drawn and 
accepted by outside parties, the ordinary degrees 
of liability are not affected, and the drawer need 


not ccpitribute eciually with the acceptor, but can 
throw t’ i whole amount upon his shoulders. 
This, however, will not be the case where the bill 
is drawn and accepted in performance of a pre- 
ceding arrangement between the parties to the 
bill. Thus, where three directors endorsed a pro- 
missory ^ote given by a company, it was held that 
if the successive endorsements were given in per- 
formance of an understanding among the direc- 
tors that they were to be co-sureties with ecpial 
liability, then proof of that fact was admissible to 
vary the ordinary successive claims to indemnity 
which would have put the loss upon the first 
endorsdi’ alone. The whole distinction is between 
cases where the bill is created by jiarties who have 
already a mutual understanding that they are 
co-sureties, and cases where the j)arties have no 
understanding. Of course the liabilities accord- 
ing to law merchant would attach as regards 
strangers who had become holders of the bill ; 
but w'here a holder has become aware that the 
parties to his bill have peculiar relations between 
each other, he should not disregard this informa- 
tion. An example of this is given above. And 
where there are joint parties to a note, aiul a 
holder becomes aware that one is a mere .sni'(*t\' 
for the other, he must not give time to the chu t 
debtor or the surety will be released. It may lx* 
noted that where there is an exchange of aci ept- 
ances, and one acceptor has had to pay, his remedy 
is not against his drawer, as in the case of a single 
accommodation bill in the drawer’s capacity as 
principal debtor, but against him on the other 
bill, and as acceptor of the other bill. 


EFFECT OF BANKRUPTCY 


A surety taking security from a debtor may be 
defeated by the law as to fraudulent conveyance 
in bankruptcy and preferences (see Chapter XI of 
this Part). Where the debtor has become bankrupt 
the course to be followed by his surety "will vary 
according as to whether the creditor has himself 
proved or not. If before the bankruptcy the 
surety has made any payment to the creditor they 
each become separate creditors, the one for in- 
demnification as to the amount paid, the other 
fc^ the balance of the debt. Where, however, the 
creditor has proved for the whole debt, he will be 
entitled to dividends from the debtor’s estate, and 
the surety will be called upon for the balance to 
the extent of the guarantee. His right to indem- 
nification is gone, however, because the law will 


not allow of double proof in bankruptcy. The 
creditor has proved for the debt, and no other 
proof is allowed for the same debt, though for 
the purpose of discharging the debtor the law 
comforts the surety with a theoretical right of 
proof which prevents the surety from suing the 
debtor after his discharge. If the surety ])ays off 
the creditor the whole amount, or so that the 
creditor takes the payment in full satisfaction of 
the debt, he can then take over the benefit of 
the creditor’s ^roof, though of course dividends 
already paid to the creditor will be accounted 
against him. A third case is where, without pay- 
ing off the creditor altogether, the surety pays 
part of the debt he is liable for. In this case 
he must wait till the creditor has received twenty 
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shillings in the pound from all sources, and then I full amount. The only limit to the dividends 
he will Jiave the benefit of the creditor's proof to . is that the surety cannot receive more than the 
receive dividends for his indemnification. If the ^full amount of contribution due to him. On the 


creditor has not proved, the case is simply for by 
payment of the whole or part of the debt he can 
to that extent prove as a creditor of the debtor. 
If a co-surety has become bankrupt, then a surety 
has a right of proof in the bankruptcy when he 
has paid more than his share and has become 
entitled to claim contribution ; but hcre^gain his 
position is modified according as the creditor has 
proved or not. Where the creditor has proved, 
the surety has the benefit of the proof as soon as 
the creditor has received twenty shillings in the 
pound, provided, of course, the surety has paid 
more than his share in effecting the payment. 
Where the creditor has not proved, the siTrety has 
his independent right to prove when he has paid 
the creditor more than his share. The practical 
difference is this, that where the creditor has 
proved, and the surety takes over the benefit of 
the jn'oof, he is entitled to dividends based on the 
whole amount of the ilebt and the proportion it 
bears to the bankrupt's liabilities, because' the 
creditor’s proof which is taken over was for that 

GUARANTEE 

A simple form of fidelity guarantee by a private 
person j.as been given in Part I, Chapter IV. Of 
re( rnt years a large proportion of guarantee work 
lui' been taken over by insurance companie.s, and 
this IS so far recognized tliat it is the practice of 
the Courts to acceyit such guarantees for receivers 
appointed by them. Similarly for officers ap- 
pointed by Local Government authorities, such 
guarantees are used, and in many cases private 
employers require them. We give here a speci- 
men form (reproduced by permission of the Royal 
Exchange Assurance Corporation) which will serve 
for directing attention to such points as need to 
be noted. In the first place the contract must be 
signed and in writing to satisfy the Statute of j 
Frauds. There are three parties to it, as essential 
to a guarantee, thus distinguishing insurance of 
this kind from that effected to provide against 
Workmen’s Compensation claims; and the em- 
ployer is the party assured. The proposal form 
for this policy requires particulars as to name, ad- 
dress, of the employment about to be undertaken, 
and also of previous employments during the past 
ten years, with reasons for leaving. Of course 
these particulars go to the root of the policy and 
must be answered with truth. On the other hand, 
the general rule of insurance which requires dis- 
closure of everything relevant to the contract does 


C-her hand, where the surety proves independently, 
dividends paid to him will proceed only on the 
basis of the amount of contribution due to him, 
which is, of course, a much smaller basis. Mani- 
festly, then, it is better for a surety to be able to 
take over the benefit of a creditor’s proof for the 
full debt, and where the creditor has not proved 
for the debt the surety has a statutory right on 
giving proper indemnity to the creditor to use the 
name of the creditor to prove for the full debt, 
in this way securing a fuller reimbursement. 

Where a creditor is proving against a debtor’s 
or a surety’s estate he must deduct all payments 
or dividends received from sureties or the debtor, 
and in cases of a debtor’s bankruptcy, securities 
held upon the debtor’s property are within the 
valuation rules of bankruptcy. If the surety as 
well as the debtor is bankrupt, the creditor can 
prove for the w'hole amount of the debt against 
the estates of both the debtor and the surety and 
receive dividends until he has obtained his debt 
in full. 


INSURANCE 

not apply to guarantee insurance, which is go 
verned by the ordinary suretyship rules. Any 
statements made to the insurers relating to 
methods of conducting the business, or any matters 
which are important in estimating the risk, must 
remain true representations of fact throughout 
the existence of the policy, and therefore change 
of circumstance should at once bu notified to the 
insurer. Particulars are usually required to be 
given as in Form A on p. 42. A specimen policy 
is showm in Form B on pp, 43. 44. 

It will be noted that the company and the em- 
ploy€‘e enter into a joint and several covenant for 
the due discharge of the obligations, so that the 
employee is debtor and the company surety, for 
the purpose of applying the general principles 
of suretyship. Whether any particular default is 
within the wording of the policy is always a matter 
of construction. The ordinary rules of suretyship 
apply to any variation in the employment guaran- 
teed. In some policies provision is made for the 
endorsement upon the policy of the consent of 
the insurer to variations in employment or in tny 
other matter where any alteration not consented 
to would operate to discharge the guarantor, such 
as in a system of bookkeeping or inspection upon 
the faith of which the policy had been made. 
What has been said as to notifying the surety of 
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Form A 

PROPOSAL FOR GUArANTBE OF FIDELITY 


1 . 


Full Christian Name and Surname 


Age 


2. (o) Present address 

(6) How long have you resided thereat? ... 

(If under 3 years, give previous addresses stating 
when you resided at each ) 


3. Amount of security required 

4. Nature of the employment for which the Guarantee is 

retjuired 

5. Full name and address and business of the Employer 

for whom the Guarantee IS rt‘(i Hired 


6. (a) Amount of salary to be recened . . 

(b) Amount of comiiiissnm or other remuneration 

(c) Amount of travelling or other expenses . . . 


7. (a) Have you ever before made a proposal to this 
Corporation for a Fidelity Guarantee? n. 

(6) Ha^e you e\er niade a proposal to any other 
Guarantee Society? . . 

(c) If so, when, and with what result? 


.years. 


8. State how you have been employed for the last 10 years: — 


From 

[Month and Year' 

To 

(Month and Year) 

Xames and Fill Present Addresses of Employers. 

Nature of 
Employment 

Reason for 
LKA^ INO 




1 


9. Names, «ddi esses, and occupation of two persons who 
are Householders, who have known you for some 
time, and to whom the Corporation may refer if 
necessary 

(Not previous employers or relatives.) 

1. 

2.* 


I hereby declare that I have in the replies above given stated the whole truth without any reservation whatever. 


Jn(?ies8 


Signature 

Date 


Agency 
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Fornrv B 

Form of Fidelity Guarantee. 

(For a Simple Form see Part I, Chapter IV.) 

A.D. 1720. A.D. 1720. 

ROYAL EXCHANGE ASSURANCE CORPORATION 

Chief Office ROYAL EXCHANGE, LONDON, E.C. 

Amount Guaranteed £ 

Renewal Date 

Fidelity Guarantee Policy. 

This Agreement made the day of in the year of our Lord 

lik’jWKLN (hereinafter called the Officer), 

of the fir^t part, and The Royal Exchanok AssM’KancE Corpohatiox (hereinafter called tlie Corporation) of the 

second j)art, and the . of . . in the 

(hereinafter called the Assured!, of the thud j>art. 

Whereas the Officer has in conformitj’ with the pro\i»ions of the “ L 'cal Go\ernment Act, 1894,” been appointed 

to the office of of the ... ... , and having been required 

to find security for the due and faithful discharge of his duties while he shall be emjiloyed in tlie said office, the 

C'orpoi.ation, at the re<|Uest of the Officer and in consideration of the annual sum or Premium of 

to be paid to tlie Corporation, has consented to give such security upon the teims and subject to the provisoes or con- 
ditions hereinafter contained. And the Officer and tlie Corporation iiave agreed to enter into the Covenants herein- 
atter contained. 

Now therefore this Agreement doth Witness, That tlie Officer on his own behalf, and for himself, his Heirs, 
Exccutoi> and. Adiniiii.strators, and the Corporation as Surety for the Officer, for themselves and their successors, do 
hcreliy ro.q)ectively, jointly and severally covenant with the Assured and their successors, that the Officer shall and 
will frmn time to time and a^' all times hereafter whilst he continues in the said Office, dul}' and faithfully discharge 
all andi tw^-ry the duties of the said Office to which he has been appointed as aforesaid; end in all things and at all 
tinie.-t faithfully and duly obey the orders and legulations applicable to his said office, and prescribed by lawful 
auLhority in that behalf ; and in particular shall and will faithfully, honestly, and jiiinctually account to the Assured 
or to the Auditor or other the proper Officer in that behalf, for all and every sum or sums of money bank notes, 
drafts, or securities for money, goods, chattels, or other proper-ty which he, the Officer, whilst acting in his said 
Office, or any Assistant or other person acting under his authority, or on his behalf and w'lth his consent, shall from 
time to time receive, or which he the Officer or any such Assistant, or other person as aforesaid, from time to time 
whilst in his said office, should or might and according to the duties of his said office ought to have received ; and that 
on Ins removal from liis said office, or on hia death, he, the Officer, his E.xecutors or Administrators shall and will 
forthwitli deliver over to his successor, or to the proper Officer in that behalf, or to any person to be duly authorized 
by the Assured to receive the same, all books, papers, vouchers, w’ritings, monies, bank notes, drafts, bills of exchange, 
promissory notes and other securities for money, goods, chattels, and either property which shall, at the time of such 
removal or death, be in the hands or custody of the Officer, or of any such Assistant or other person as aforesaid. 

And it is hereby further covenanted, declared and agreed by and between all the said parties that a Certificate 
under the hand of the Auditor, who shall under the said Act have authority to audit the accounts of the Assured, 
made at or after a legally constituted audit of the accounts of the Officer stating the amount of any loss occasioned by 
the acts or default of any payment or duty of the Officer while in his said office, or of any such assistant or other 
person as aforesaid, s^all be sufficient and conclusive evidence against the Officer, his Heirs, Executors and Adminis- 
trators, and against the said Corporation, and also as between the Corporation and the Officer of the truth of the con- 
tents of the said Certificate, and that this Agreement has become forfeited thereby to the amount of the loss stated in. 
, such Certificate, and shall form a valid and binding charge and claim not only against the Officer, his Heirs, Executors, 
and Administrators, but also against the said Corporation, without it being necessary for the Assured or their suc- 
cessors first to take legal or other proceedings against the Officer, his Heirs, Executors, or Administrators for the 
recovery thereof, and without further or other proof being given, either by or on the part of the Assured or their 
successors, in any action, suit, or proceeding to enforce this Agreement against the Corporation or against the 


Policy No. . 
Premium £ 


VI 
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Officer, his Heirs, Executory, or Administrators, or W or on the part of the Corporation in any action, suit or 
proceeding against the Officer, his Heirs, Executors, ojf Administrators of the amount of such damage or loss, or that 
the same have been sustained, incurred, or occasioned by and through the acts or act or default of the Officer, or of 
any such Assistant or other person as aforesaid whj^ in office. And the Officer doth hereby, for himself, his Heirs, 
Executors, and Administrators, covenant and agree with the Corporation and their successors that he, the Officer, 
his Heirs, Executors, and Administrators, shall and will from time to time and at all times, save, defend and keep 
harmless the Corporation and their successors, and the Capital-Stock, Estates, and Securities of the Corporation and 
all and every individual member thereof, from and against all loss and damage, cost and expenses which the Corpora- 
tion or the Capital-Stock, Estates, and Securities thereof, shall or may or otherwise might at any time sustain or be 
put unto for or by reason or in consequence of tlyj Corporation having entered into this Agreement to guarantee for 
and at the request of the Officer. ^ 

Provided always, and it is hereby agreed and declared between and by the said parties, and this Agreement to 
Guarantee is made on this condition, that the Corporation shall not, or the Capital -Stock, Estates, and Securities of 
the Corporation be liable by virtue or in consequence of this Agreement to pay or make good to the Assured or their 
successors, or to any other person in any way, to any greater amount than the sum of 

Provided also, and it is hereby further declared and agreed between and by the said parties, and this Agree- 
ment to Guarantee is made and entered into on this further express condition, that if default shall be made in payment 

to the Corporation of the further annual sum or Premium of on the day of 

in the year of our Lord or on the day of 

in any succeeding year, and if the Corporation shall give notice in writing of such default to the Assured or their 
successors, or if the Corporation shall at any time give three calendar months’ notice in writing to the Assured, or 
their successors, of their intention to put an end to this Agreement to Guarantee at the close of the then current year 
of Guarantee, then, and in either of such cases, this Agreement to Guarantee, and all liability on the part of the 
Corporation and of the Capital-Stock, E'stafres, and Securities of the Corporation shall, from and after the ev}jiration 
of one calendar month from the time of gning such notice in the first-mentioned case, cease and determine unh^ss the 
Assured or their successors shall in the meanwhile cause the said Annual Premium to be paid to tlie Corporation and 
shall, from and after the expiration of such current year in the last-mentioned case, cease and determine ; and neitlier 
the Corporation nor the Capital-Stock, Estates, and Securities of the Corjioration shall be liable to make good or 
indemnify or save harmless the Assured or their successors from or against any loss or damage, cost and exfit^nst^s 
which the Assured or their successors shall or may sustain or incur, or wdiich may be occasioned by or through any aet 
or default of the Officer, his H(‘irs, Executors, or Administrators, or any such Assistant or other person as aforesaid 
subsequently to one calendar month from the time of the giving such notice in the first-mentioned case, unless this 
Agreement to Guarantee shall be kept on foot by the Assured aforesaid subseciueiitly to the close of such current year 
in the said last-mentioned case. Provided always, that notwithstanding the determination of this Agreement to 
Guarantee in either of the cases aforesaid, it shall be deemed and taken to be an existing Agreement to Guarantee 
in respect of all liabilities which the Corporation shall or may have incurred thereon prior to such determination. 

In Witness whereof the said party of the first part, and the Secretary of the said Royal Exchange Assurance 
Corporation, for and on behalf of such Corporation, have hereunto set their hands the day and year first alcove 
written. 

Signed by the said ^ 

in the presence of ' . . J 

Signed for and on behalf of the Royal Exchange Assurance Corporation, 

l*y Order of the Court of Directors, 

Examined ' 

Entered 


(Reproduced by permission.) 


Seeretary^ 
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defaults committed 'by the employee applies to 
guarantee insurance, and policies frequently specify 
the time within which uotitication must be made. 
Such notification is then a condition precedent 
to recovering from the surety. Where the pefson 
guaranteed has no power of dismissal, as, for in- 
stance, if a Board of Guardians are guaranteed for 
a collector and the power of dismissal is in the 
hands of the Local Government Board, the policy 
is not avoided by not complying with a demand by 
the insurer to have the employee dismissed.^ The 
insurer, however, could revoke the policy unless 
there w^as an agreement to the contrary express 
or implied from its nature. Provisions regulating 
the existence of liability vary in different policies, 
and it is sometimes a matter of difficulty, to be 
decided by the facts of each case, whether ccjftain 
acts contracted for must be done before any pay- 
ment can be claimed, or whether the obligation to 
pay is independent of them. Stipulations relating 
to matters to be done after payment of the sum 
due on the xiolicy cannot be conditions iirecedent 
to jiayment even though there is a general clause 
making all stipulations, conditions precedent. 
Thus, where there is a jirovision that the assured 
shall give all assistanc.e to enable the company to 
obtain reimbursement, this cannot be used by I 
the iionifiany to delay payment, because they must j 
be under an obligation to pay before any claim to 
reimbursement can be founded. On the other 
liand, it i,'. frequently stipulated that in the case 
of embezzlement, for instance, a prosecution shall j 
be in ditnted before payment as a means of testing 
the ^^ll^dity of the claim. In the policy here used 
it w ill be seen that the auditor’s certificate is made 
conclusive, but each jmlicy should be exaraii 
for its own j)rovisions. The amount of the pol 
corresponds to the limitation of liability oi 
limited guarantee. If the premium is kejit U]) 
the employee, the employer will require product 
of receipts for payment. Each policy must 
examined to see wdiat provision is made for 
termination of liability upon non-payment of x 
mium, but it will be noticed that the form refer 
to rc(iuires notice to the employer that the x 
mium is due, in order to give him the opportun 
to save the policy by pa3nnent. A renewed c- 
tract will not itself contain provisions for renew^al, 
unless exx>ressly inserted. As guarantors the com- 
pany are entitled to all the usual securities and 
remedies against the debtor. 

Finally, attention may be called tcbthe fact that 
a partner has no authority to bind his firm by 
giving a guarantee in the firm name, unless there 
is an agreement express or implied that he may do 
so. Where a guarantee is to be given to or for 
a firm, it is revoked by any change in the mem- 


be.ship of that firm. (See Chapter III of this 

Pf ) 

jForm of Guarantee for Goods 
Supplied 

I hereby agree to be accountable to you to the 
extent of £250, the price of goods supplied to my 
son, Mr. Henry Thomas Wadsworth, the goods to 
be delivered at his residence at Wimbledon during 
the month of May next; and the account to be 
Xmyable within the three following months. This 
guarantee is not a continuing guarantee. 

(Sd.) AVilliam Wadsworth. 

To the Wholesale and Retail 
Furnishing Company, Ltd. 


{Another Form) 

To the Wholesale and Retail Furnishing Com- 
Xiany, Ltd. 

We, the undersigned, agree with you as fol- 
lows : — 

1. To guarantee the payment to you by the 
Committee of the Commercial and General Club 
for all goods supidied by you to the order of the 
Committee, but subject to the limits in the aggre- 
gate and in particular hereinafter stated. 

2. Tliis guarantee shall be a continuing guar- 
antee, but our aggregate liability thereunder shall 
not under any circumstances exceed £1000, and 
the i)rox)ortionate shares of liability of each of 
us individually shall not exceed the amount set 
against our respective names at the foot hereof 
(subject only to the bankruptcy or insolvency of 
any of us [see x>- 40]). If in the aggregate the 
liability shall be less than £1000, our respective 
liabilities shall be reduced in proportion thereto. 

3. You shall bo at liberty to grant time or make 
any other reasonable concession for payment to 
the Committee without discharging us from our 
liability. 

4. This guarantee shall be revocable as to future 
transactions by one month’s notice given to you 
in writing under our joint signatures, or the joint 
signatures of the survivors of us and of the i)er- 
sonai representatives or any oi us deceasea. 

Dated the 


Signatures. 

Charles James Foxe. 
Richard B. Johnson. 
Edward O. Bumpus. 
Ralph C. Worth. 


Amount guaranteed 

£ 200 . 

£ 200 . - 
£300. 

£300. 
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In Scotland the obligation by which one p^.^on 
becomes engaged as a surety for another, either 
for the performance of a deed or the payment of 
money, is known as caiitionry,^ the person who 
becomes the surety being known as the cautioner, 
and the person on whose behalf the obligation is 
undertaken as the principal debtor. The cr^ution 
is the amount of money for which the cautioner 
becomes bound in the event of the principal debtor 
failing to pay the sum or perform the deed in 
respect of which the obligation is entered into. 
Cautionry is therefore synonymous with guaran- 
tee, the latter word being used to signify a par- 
ticular branch of the general obligation imported 
by the former word. A mercantile guarantee, in 
the stricter sense, is a cautionary obligation having 
reference to a future transaction or course of deal- 
ing, coupled, if such be clearly its import, with 
liability for past transactions as well. But in re- 
gard to those documents which have for their object 
the inducing of the person to whom they are ad- 
dressed to give credit to a third ])arty, care must 
be taken to distinguish between mere letter.^ of 
introduction, which guarantee nothing ; letters of 
recommendation, Avhich may be tantamount to 
guarantees; and letters of credit and circular 
letters, which bind the writer to the acldress(‘e‘ 
and the holder, if the former cash the drafts of 
the latter. 


Nature and Essentials of Cautionary 
Obligations 

The obligation or engagement of a cautif>ner is 
a collateral one, to the effect that in the event of 
the failure of the principal, on whose behalf the 
engagenient is undertaken, to pay the debt or per- 
form the act for which he is or may become liable, 
the cautioner will do so. Such obligations were 
formerly gratuitous, but as the Legislature has ex- 
pressly sanctioned the taking of bonds of guaran- 
tee associations, and the Courts have .sanctioned 
the use of such bonds in cases where appointments 
of officers of their own fall to be made, it is unlikely 
that a cautioner would now be held to be unable 
legally to stipulate for a reward as a condition of 
his undertaking the obligation. It is of the essence 
of a cautionary obligation that there should be 
someone, independently of the cautioner, primarily 
V)ound for the payment of the debt or performance 
of the obligation; and while in cautionary obliga- 

1 The words “caution”, “cautioner", and “cautionry” are 
pronounced as though written “kay'shon”,' “kay'shoner”, and 
“kay'shonry”. 
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tions undertaken for a married woman, and for 
a ffiinor without the consent of his curators, the 
primary obligation is not enforceable against tlie 
principal obligant, the obligation is nevertheless 
enforceable against the cautioner, the reason for 
this apparent exception being that the cauticuier 
is presumed to know the condition of the debtor 
on wiiosc behalf he interposes, and his engagement 
being tantamount to his saying: “If the debtor 
takes the benefit of the law on his behalf, 1 shall 
make good his default” The cautioner is entitled 
to })lead any defence in bar or reduction of pay- 
ment which is competent to the principal debtor, 
and though on the face of his obligation he may 
be bound for a larger sum, he cannot be comjHdleil 
to ])ay more than is due by. the principal obligant. 
Whore the principal obligation conies to an end, 
the liability of the cautioner ceases to exist. Again, 
by his signing a blank sheet of i»aper and entrust- 
ing tile debtor to till it up with an obligation the 
terms of which have previously been adjii>ted 1 h‘- 
tween the parties, the cautioner cannot be subjccteil 
to a liability greater than tliat he liad previously 
agreed to. Thus, to take a case in illustration, 
where a father, having agreed to guarantee Ins 
son for £500, had handed to him by liif son a 
blank sheet of paper, with a request that lit* should 
sign his name across a sixpenny stain]) attached 
to the pa]>er, and the father did so, he was hehl 
not liable in respect of an obligation to pay cer- 
tain premiums of insurance on tlie .son^s life whicli 
tlie son, unknown to his father, had added to the 
original obligation of guarantee. 

Constitution of the Obligation 

The Mercantile Law Amendment (Scotland) Act 
of 1856 provided, in terms substantially the same 
as those of Lord Tenterden’s Act, which applies 
to England and Ireland, that all guarantees, securi- 
ties, and cautionary obligations, and all represen- 
tations and assurances as to character, conduct, 
credit, ability, trade, or dealings of any person, 
made to the effect or for the purpose of enabling 
anyone to obtain credit, money, goods, or the yiost- 
])onement or payment of any debt or of any other 
obligation demandable of him, must be in writing 
subscribed by the grantor or his agent. Every 
cautionary colligation must therefore be in writing, 
and, with the exception of those granted in re 
mercatoTuiy i,e. in ordinary business transactions 
between business men, or those which, although 
improbative, have been homologated or rendered 
legally valid and effectual by having been acted 
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upon with the consent, express or implied, of the 
grantor, must be holograph of the grantor or exe- 
cuted according to the usual formalities required 
by law. Cautionary obligations are very strictly 
construed, and nothing will be inferred which the 
terms of the obligation do not expressly warrant. 
An offer of guarantee in writing importing an 
understanding that a guarantee will be given when 
required, or which is contingent on the acceptance 
of an offer which is duly accepted on the strength 
of the offered guarantee, is quite a good, though 
not a direct, cautionary obligation. A signature 
appended on the express or implied condition that 
certain other signatures shall be obtained is not 
binding if the condition is not fulfilled, even al- 
though the creditor, whose duty it is to see that 
the remaining signatures are duly appended to 
the document, has relied on the validity of the 
caution. Representations made or plainly implied 
by the creditor must be true in point of fact, and. 


is entitled to call upon any of the sureties for pay- 
ment of the full amoiftit due, but the person so 
laying is, as against his co-obligants, entitled to 
rl^^ver only a rateable jjroportion of the amount 
actually paid. In the event of one of the co-sure- 
ties becoming bankrupt, the solvent obligants are 
liable for his share or deficiency. Where the prin- 
cipal debtor is unable to pay and one of the co- 
cautioners becomes bankrupt, the creditor is en- 
title^ to rank upon, and recover a dividend from, 
the bankrupt's estate on ihe full amount of his 
claim; whereas, if the creditor call on a solvent 
surety to pay, such surety, if he does pay, is en- 
titled to rank upon the estate of the bankrupt otily 
for share of the amount paid under the obli- 
gation. Again, where the creditor ranks upon the 
! estate of an insolvent surety for the full amount 
I of his debt, so long as the dividend received from 
him does not exceed the share which, in ordinary 
course, would fall to be ])aid by the bankrupt 


as will be seen later, where the guarantee is lor 
conduct, a further obligation is imx>osed on him. 

Kinds of Obligation 

Cautionary obligations are of two kinds?, proper 
and improper, the former being those where the 
cautioner is bound simjdy as cautioner for the 
])rin(‘i])al deV)tor, the latter being those where the 
cautioner and th(* principal debtor are bound 
jointly as principals. In the latter kind, of which 
a bond oi‘ credit to a bank is an exam])le, the 
riglP.> of the cautioner as such are renounced 
quo id the creditor, but reserved qiKxid the prin- | 
cipal debtor. Formerly the cautioner in a pro})er 
cautionary obligation had the benefit of what was 
known as “discussion”, under which the creditor 
was obliged to “discuss” the proper debtor before 
calling on the cautioner to implement his obliga- 
tion ; but the Mercantile Law Amendment Act of 
1856 brought the Scots law into conformity with^ 
that of England by abolishing this benefit of “dis- 
cussion” in all cases where it is not expressly stipu- 
lated for. Obligations for the performance of an 
act, or for the faithful discharge of an office, by an- 
other necessitate, in any event, that the failure of 
the principal debtor must be established before the 
cautioner can be called upon to make up the loss 
of the party suffering by the default, and therefore 
the provisions of the statute do not apply. 

Liabilities of Cautioners 

An obligation by several cautioners does not 
import a joint and several liability on their part 
unless such a liability be clearly expressed. Where 
they are bound jointly and severally, the creditor 


■ surety, fn* co-sureties cannot be called upon by 
the trustee to i)ay any part of tlie dividend received 
by the cre'^^itor on his claim as lodged. 

The Position of Firms as Cautioners 

A partner of a firm cannot bind his firm by sign- 
ing the firm’s name to a cautionary obligation, 
such as that contained in a Bond of Caution, Bond 
I of Credit or Guarantee, unless it can be shown that 
I the granting of such obligations is necessary and 
incidental to the conduct of the firm’s business, or 
provided for in the contract of co-partnery. To 
render a firm or company liable for obligations 
outwith the scope of the partnership business, not 
only must the firm’s name be adhibited to the con- 
tract by one of the partners, but the signature of 
each individual partner constituting the firm or 
comj)any must be added. In obligations where a 
firm and its individual partners are taken bound, 
it is usual to add a personal obligation by the 
partners as individuals over and above their obli- 
gation as partners, since the dissolution of the firm 
terminates its existence, and therefore its liability 
for any future obligation. 

Cautioner’s Right of Relief 

An important right which cautioners possess is 
that of total relief against the jn’incipal debtor for 
the sums paid under their obligations. This right 
emerges either on actual payment of the debt by 
the cautioners, or on their being distressed for it 
by the creditor. Even before this, if the principal 
debtor be vergens ad inopiam (i.e. appears to be on 
the verge of bankruptcy), the Court will, on equi- 
table grounds, sustain an action for relief by the 
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cautioner. They have also, unless there happens 
to be a specific agreement *to the contrary, a right 
at any time to insist upon being relieved of ihejt 
obligation. If a cautioner pays the debt in f^, 
but not otherwise^ he is entitled to demand an as- 
signation of the creditor’s claim and of any securi- 
ties held against it, to the efiect of enabling him 
to take proceedings against the principal debtor as 
though he were the original creditor. Payment 
of only part of the debt does not therefore confer 
this right, so that in the case of a surety who has 
become bankrupt, payment of a dividend on the 
whole debt confers no right to an assignation of the 
debt on the part of the trustee in his sequestra- 
tion. Cautioners have also a right of relief inter se 
on the principle that those who are bound for the 
same debtor and for the same debt, even although 
bound by different instruments and for different 
amounts, have a common interest and a common 
burden; so that, if one cautioner who is directly 
liable to the creditor pays such creditor, he is en- 
titled to claim contribution from his co-cautioners 
whose obligation to the common creditor he has 
discharged. While, therefore, in a question among 
themselves cautioners can always insist on mutual 
rateable relief, they are each bound, nevertheless, 
to communicate to the others the benefit of any 
ease or deduction, as well as of any security over 
the estate of the principal debtor. This right of 
relief among cautioners inter se does not arise until 
one of them has paid more than his share. Where 
one has paid up the whole debt, he is entitled to 
an assignation of the creditor’s claim, to cna))le 
him to operate his right of relief against his co- 
cautioners. The right of relief of cautioners inter se 
cannot be impaired or discharged by the creditor 
without discharging the co-cautioners. 

Guarantees for Performance of Office 

In such guarantees it is imperative that at the 
time of receiving the guarantee the creditor should 
have made a full and fair disclosure of all the 
circumstances which would be likely to affect the 
guarantor in deciding whether or not he should 
enter into the obligation. In the second place, it 
is essential that in the course of the employment 
of the guaranteed person the creditor should do 
no act to the prejudice of the guarantor, such as 
continuing to em^doy the person in the knowledge 
of his dishonesty, or materially altering his re- 
sponsibilities without notifying the guarantor. 
Mere slackne.ss of supervision and delay in taking 
accounts are not, however, among the contingencies 
against which such guarantees are meant to pro- 
vide. The risks involved in the duty of a bank 
agent are unusually great, and in consequence some- 
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what greater vigilance is expeoted from his supe- 
riors than in the ordinary case. 

4 

Extinction of Cautionary Obligations 

9 - 

Besides those modes in which a cautionary obli- 
gation may come to an end, which have been ad- 
verted to, there are several others. In the first 
place, cautionary obligations are subject to a sep- 
tennial limitation, introduced by the Act 1696, c. 5, 
the efkct of which is of a sweeping description. 
The limitation does not merely presume payment 
or satisfaction of the obligation at the end of seven 
years from the date of its inception. After the 
lapse of the septennial period the cautioner is ab- 
solutely freed of his obligation, so much so, that 
after the expiry of the period a cautioner who pays 
money in terms of his obligation is entitled to get 
it back. Similarly, the payment of interest after 
the seven years does not have the effect of per- 
petuating or renewing the obligation. Certain 
kinds of obligations are not, however, affected by 
the statute, such as those in marriage contracts, for 
payment of an annuity, or those for the discharge 
of an office. Nor does the statute apply to bills 
of exchange in which one person signs as cautioner 
for another. The cautioner may also be freed 
directly, as by direct discharge, the principal debtor 
still remaining bound, or indirectly and con.sequen- 
tially as by satisfaction, payment, or extinction of 
the ])rincipa] obligation ; by any essential altera- 
tion in the respective i)ositions of the creditor and 
the principal debtor, unassented to by the cau- 
tioner; by the discharge of the debtor without 
the cautioner’s consent ; by the discharge of a 
co-cautioner without the assent of the remaining 
cautioner or cautioners ; by the creditor expressly 
granting the principal debtor time in which to pay 
or perform his obligation, w'hich, in its effect, is 
analogous to the relief of a cautioner by a change 
in the character of the obligation, unassented to 
by the cautioner; by the creditor’s extreme neglect 
to take legal proceedings to enforce his claim ; or, 
finally, by the creditor’s relinquishing any security 
over the debtor’s estate without the cautioner’s 
consent. It must not, however, be forgotten that 
to the general rule, that a discharge of the principal 
debtor frees the cautioner, there is an exception in 
the case of sequestration, since no act of the credi- 
tor in voting and drawing a dividend, or in assent- 
ing to the discharge of the bankrupt, or to a com- 
position, discharges a co-obligant of the debtor. 
But the obligant may obtain from the creditor an 
assignation of the debt on pa3mient of the amount 
thereof and in virtue of his assignation claim on, 
and draw dividends from the bankrupt estate if 
otherwise entitled to do so. The neglect on the part 
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of the creditor to' take legal proceedings to enforce 
his claim must be of an extreme kind in order to 
free the cautioner, and no mere delay to institute 
such proceedings, or inactivity, short of a degree 
of negligence such as to imply connivance or 
fraud, is in itself sufficient to free the cautioner. 
Again, with regard to granting the debtor time in 
which to pay, mere forbearance on the part of the 
creditor to enforce payment from the principal 
debtor, or even a mere agreement not to ^ue him 
(provided, of course, the cautioner’s ultimate right 
of recourse against him is not imperilled), will not 
have the effect of liberating the cautioner. If, 
however, the creditor so tie up his hands as to pre- 
vent him from enforcing his obligation at any time, 


should he wish to do go, the cautioner will be dis- 
charged. Thus the taking of bills from the prin- 
N^ipal debtor will, as a rule, be held as the equivalent 
o-r giving time. If, however, it can be shown that 
the taking of a bill is usual in the particular trade 
in which the principal debtor is engaged, and to 
which the cautioner’s obligation extends, he will 
still be bound. Where two or more persons pri- 
marily indebted as principals subsequently agree 
thist, as between themselves, one shall be a surety 
only, and this agreement is made known to the 
creditor, the rule as to the discharge of a surety 
by giving time to the principal debtor applies, 
though the rule may be modified by circum- 
stances. 


[Authoeities.— 2)r. Colyar^ “Law of Guarantees’’. 

{Scotch). Gloag ds Ii'vine^ “Law of Rights in Security”; Green's “Encyclopaedia 
of Scots Law ; Wallace <k M^Neil^ “ Banking Law ”.] 
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IJ^TRODUCTORY 


The law of landlord and tenant is perhaps one 
of the most important in connection with business 
life, as few businesses are capable of being carried 
on without entering into a contract involving ten- 
ancy. The law is essentially different in Scotland 
and Ireland from what it is in England and Wales, 
and separate treatment is therefore necessary. We 
deal first with the English law. While the rules 
of law are here stated, the rules of business must, 
of course, be borne in mind, and even though 
■writing may not be required by law, no wise man 
will leave any point as to his tenancy in doubt 
for the want of a full and accurate written agree- 
ment. 

In order to create the relationship of landlord and 
tenant there must be an allowance by the landlord 
for the tenant to occupy house or land in consider- 
ation of paying something by way of rent to the 
landlord. 

Lease and License 

A lease may be defined as “a letting -of lands 


or tenements by one person, called the lessor, 
to another person, called the lessee, for a term 
of years for a rent reserved”. But, strictly 
sjjeaking, any contract of tenancy is a lease, 
whether it be a weekly tenancy or a tenancy 
for a term of years. In its popularly accepted 
sense the word “le.ase” is used to describe ten- 
ancies of a greater period than three years in 
duration. 

It is important to distinguish a “lease” from a 
“license”, which does not create tenancy. Cases 
frequentl)" occur when there is very little to dis- 
tinguish one from the other, and yet the law con- 
cerning the rights of the parties in each case is 
very different. The holder of the lease must have 
exclusive legal possession, while a licensee has no 
oUch right. A lodge keeper, whose duty it is to 
take charge of the entrance to a house, and who 
occupies the lodge for the purposes of these 
duties, is only a licensee, and, having no legal 
possession, can be turned out at any time without 
notice. 


THE VARIOUS KINDS OF TENANCIES 


Tenancies may be divided under four heads, 
itimely : 

1. Tenancies at will. 

2. Tenancies at sufferance. 

3. Tenancies from year to year, or for shorter 
perioda 

4. Tenancies for terms of years. 


Tenancies for one or more lives were at one time 
common, but«^may now be disregarded. 

Tenancies at Will and Sufferance 

In a tenancy at will the tenant, instead of hold- 
ing for any particular period, holds at the will 
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■of his landlord and is liable to be ejected at any 
moment.^ The tenant is also at liberty to quit 
whenever he likes. Such a tenancy is frequently 
created by a tenant “holding over” by consent at 
the end of his tenancy, when a tenancy at will is 
implied. The law, however, will be eager to turn 
it into a regular tenancy when there is the slightest 
indication of intention, as by the receipt of periodi- 
cal rent. 

A tenancy at sufferance arises wdiere who 
has held a tenancy continues in possession without 
any agreement or disagreement on the part of the 
person entitled. Such a tenancy is determinable 
at any time without notice. 

Tenancies from Year to Year 

• 

A yearly tenancy continues from year to year, 
and can be determined by either the landlord or 
tlie tenant, on the first or any subseciuent anni- 
versary of the commencement of the tenancy, by 
the service of a notice to quit. The notice must 
Ik* for not less than lia)^ a year in duration, and 
must expire with the end of the year. It is not 
absolutely necessary that the terms of the letting 
should be in writing. Tenancies of this descrip- 
tion are freiiuently entered into without any com- 
munication ]>as8ing between the landlord and the 
tenant beyond a stiitement as to the amount of 
the rent y)er annum and an agreement as to the 
j'c pairs. In yearly tenancies the rejiairs are very 
trecpuMitly entirely carried out by the landlord. If 
a tenant takes possession of premises and agrees 


to pay so much rent ptr annum^ and makes no fur- 
ther arrangement, in the view of the law a tenancy 
from year to year is created, notwithstanding the 
tact that the tenant may pay his rent monthly. If, 
however, he agrees to pay so much rent per months 
a monthly tenancy would be jirinm facie created. 

Tenancies for one year and so on from year to 
year in fact amount to tenancies of two years in 
duration ; because, being for one year, a notice to 
quit would be of no avail until the expiration of 
the first year, and then when notice is given it 
must be a half year's notice expiring on the anni- 
versary of the day upon which the tenancy began. 
Accordingly, once having entered upon such a ten- 
ancy the tenant would not be able to release him- 
.self in less than two years. 

Quarterly, monthly, and weekly tenancies are all 
of the same class, and may be determined by a 
quarter’s, a month’s, or a week’s notice to quit (but 
as to notice to quit see p. 63). The method of pay- 
ment of rent is j^rima facie evidence of the nature 
of the tenancy, and, apart from any other express 
or inqilif'd term of the particular tenancy, notice 
for the period of the tenancy would hold good. 

Tenancies for Terms of Years 

In principle the only difference between tbis 
form of tenancy and a periodic tenancy is that a 
tenancy for a fixed term will cease automatically 
at the expiration of the term, and no notice to 
quit therefore is required as in the case of periodic 
tenancies. 


CREATION OF TENANCY 


Who may be Landlord 

Tenancies of all descriptions are usually negoti- 
ated through agents, but it is obviously necessar;, 
for the intending tenant to consider who his actual 
landlord may be. There may be much advantage 
in holding under a particular landlord compared 
with another. The owner of several blocks of 
business premises would in all probability prove 
a better landlord than the small man, the owner 
of isolated premises, out of which he is looking for 
his livelihood and upon which he is prepared to 
spend very little. 

A tenant who agrees to accept a lease has no 
legal right to investigate his landlord’s title, and 
he may possibly find himself in the position of 
having paid a premium for a lease without having 
secured a valid grant. It is therefore prudent to 
make it a condition on the acceptance of a lease 
that the landlord’s title should be fully disclosed. 


A ciuestion of more importance arises where the 
owner of a house or lands is under some incapacity 
to contract. An agreement which is binding on 
both parties cannot be made wuth an infant; but 
the infant owner of property usually contracts 
through trustees or through the Court, who on his 
behalf can make a binding lease. 

Married w^omcn, owners of property, wdio were 
married, or the title to whose property accrued, 
after the 1st January, 1883, can grant valid leases. 
In other cases the husband must join in the lease 
or agreement. Limited owmers of property may 
also grant leases under the powers of the Settled 
Land Acts. (See Chapter XX of this Part.) A 
considerable amount of property all over the 
country is subject to mortgage, and it was at 
one time necessary for both mortgagor and mort- 
gagee to join in any lease; but since the 1st 
January, 1882, unless the provisions of the Con- 
veyancing Act, 1881, are specially excluded, a 
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mortgagor or mortgagee in fK)Ssession may grant 
valid leases — an ordinary occupation lease for 
twenty -one years, or a building lease for ninety- 
nine years. 

The Agreement 

There are usually two stages in the process of 
creating a tenancy. In the first stage the landlord 
or his agent enters into an agreement with anottier 
party to grant a tenancy on certain terms. In the 
second stage the tenancy is in fact created, which 
is done sometimes by the execution of the lease 
and sometimes by the tenant taking possession of 
the premises. 

By Section 4 of the Statute of Frauds an agree- 
ment concerning any interest in land — such as a 
tenancy agreement — will be invalid unless in writ- 
ing and signed by the party to be charged. Accord- 
ingly, when the landlord and prospective tenant 
enter into a tenancy agreement, no matter whether 
it is for a weekly tenancy or for a lease for a long 
term of years, in order that it may be enforceable 
in the Courts it must be in writing. 

Dealing with the second stage, the actual lease 
itself will be q .lite valid if made by parol, pro- 
vided the term does not exceed three years in 
duration. A lease for a term of more than three 
years must not only be in writing but under seal ; 
although as a lease not under seal can now be 
enforced as an agreement, the absence of seal may 
not be a more serious matter than the cause of 
additional expense. 

A three years agreement is a very usual form 
of short lease, being for the longest term that is 
permitted without its being necessary for the in- 
strument to be under seal. The three years is 
calculated from the day the agreement is made. 
Consequently an agreement for a three years ten- 
ancy drawn up to commence a month from the 
date upon which the agreement is executed would 
have to be under seal, because from the day of 
making its duration is three years and one month. 

Execution of a Lease 

To execute a lease under seal two things are 
essential, as in the case of any deed. The first is 
that the instrument should be sealed, and the 
second is that it should be “ delivered To seal 
the instrument it is not necessary actually to affix 
j\ 5 ,seal; all that must be done is to touch the paper 
“ with the intent of sealing ”, and it does not mat- 
ter if no mark is made on the document. The 
modern practice is to insert a wafer on the docu- 
ment to represent the seal. To ^‘deliver” the 
instrument it is not necessary actually to deliver 


it to anybody; it is sufficient to do some act or 
use some expression implying that the instrument 
is intended to operate from that moment. The 
delivery should be then attested by two or more 
witnesses. Strictly speaking the signature of the 
person may not be essential, but a deed without 
a signature would give grounds for suspicion. 

The act of sealing an instrument must not be 
confused with the affixing of the revenue stamp, 
which 1 as nothing to do with the validity of the 
deed. The stamp simply forms the receipt for 
the duty payable, and the law provides that a 
document requiring a stamp and not having one 
may not be used as evidence in the Courts. 
(As to “Stamp Duties”, see Chapter XXVIII of 
this Part.) 

It is customary for the lessor’s solicitor to pre- 
pare the lease, which is then submitted to the 
lessee’s solicitor, who may mise any point and 
arrange for any alteration that may be necessary. 
Two copies of the draft lease are then engrossed, 
the lessor executing one and the lessee the other ; 
the lessee is given the one executed by the lessor, 
which is known as the lease, and the lessor the 
one executed by the lessee, which is termed the 
counterpart. The lessee bears the cost of pre- 
paring the lease. 

It is imi>ortant to bear in mind that a tenant 
cannot acquire a right against his landlord through 
holding under him. For example, a tenant of a 
house cannot acquire for the next house, of which 
he is owner, an easement of light or way by reason 
of the fact that during his tenancy he exercises 
such a right. (See as to “Easements” Chapter XX 
of this Part.) 

Leases usually contain the following covenants 
by the lessee: To pay the rent, to pay all rates 
and taxes except the landlord’s property tax, to 
keep the premises in repair and give them up 
at the expiration of the term in good repair, to 
&llow the lessor to enter the premises and inspect 
their condition, to carry out specific repairs when 
called upon to do so by the lessor, to insure the 
premises against fire, and not to assign or sublet 
without the sanction of the lessor; and a proviso 
is usually inserted that in the event of the lessee 
failing to comply with his covenants the lessor 
may re-enter. The lessor, on his part, usually 
covenants that the lessee shall have quiet enjoy- 
ment, limited to the acts of the lessor and those 
claiming under him; but the use of the word 
“ demise ” implies a covenant for quiet enjoyment 

Forms of Tenancy and Lease 

The following are short forms of an agreement 
for annual tenancy and a lease for a term of years. 
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- They are given ifierely to serve as an indication of 
some of the usual stipulations. It would be very 
unwise tor anyone whose experience of tenancies 
is limited to enter into any sort of agreement for 
taking any class of premises without having pro- 
fessional advice as to the premises and as to the 
preparation of the agreement. In taking pre- 
mises, such as an office or shop forming part of 
a building, or a house on an estate, it is usual for 
a common form of agreement to be ent^-ed into 
by all the tenants, but such an agreement should 
be carefully considered before it is signed. 

When an ordinary lease of premises is taken, 
it is usual for the lessor to have the lease pre- 
pared at the cost of the lessee, who should him- 
self be professionally advised upon it. 

• 

Agreement for Annual Tenancy of 
Business Premises 


Agreement made the day of 

between A. R, of , herein- 


after called the tenant of the one part and C. D., 

of , hereinafter called the landlord of 

the other part. 

The landlord agrees to let and the tenant agrees 

to take from the day of 

from year to year the premises known as No. 50 
West South Street, Walworth, in the County of 
London, comprising ground-floor shop, and room 
at back, with basement thereunder, on the follow- 
ing Terms, until the tenancy shall be determined 
as hereinafter mentioned : — 

The rent to be £60 per annum, payable on the 
usual quarter days, the first payment to be made 
on 

The tenant shall pay all rates, taxes, and out- 
goings now payable. 

The tenant shall keep such premises, including 
the fixtures, in good condition and tenantable 
repair, reasonable wear and tear excepted. The 
tenant shall be at liberty to remove his fixtures 
within six weeks of the determination of the 
tenancy. 

The tenancy shall be determinable on either party 
giving six months^ notice to the other, to expire 
[on the quarter day on which the tenant entered]. 

The tenant shall insure the premises in an office 
to be approved by the landlord for the amount 
of 

(Any other stipulations as may be agreed.) 

In witness thereof, drc.. 


Lease for Seven Years 

This indenture made the day of 

Between A. B., of , in 

the county of , (hereinafter called 

the lessor) of the one part, and C. D., of , 

in the county of , (hereinafter called 

the lessee) of the other part. 

WITNESSETH that, in consideration of the rent 
hereinafter reservec. and of the covenants herein- 
after contained, the lessor doth hereby demise 
unto the lessee, his executors, administrators, and 
assigns 

All THAT house and land known as No. 80 South- 
ampton Street, , with the yard and 

premises in the rear, more particularly described 
in the schedule hereto and delineated in the 
! mai in hereof on the plan and thereon coloured 
gre« i, 

To aoLD the same unto the lessee, his executors, 

administrators, and assigns from the day 

of for the term of seven years, 

Yielding and paying therefor, during the said 
term, the yearly rent of £ , clear of all deduc- 
tions, by equal half-yearly payments on the 

day of and the day of in 

every year, the first of such payments to be made 
on the day of next. 

And the lessee doth hereby for himself and his 
assigns covenant wfith the lessor, that he, the 
lessee, his executors, administrators, and assigns, 
during the said term, will pay the yearly rent 
hereinbefore reserved and duly perform the follow- 
ing covenants : — 

Will pay all rates and taxes and outgoings now 
payable [or hereafter to become payable in respect 
of the premises]; 

Will not assign, underlet, or part with the posses- 
sion of the said premises without the written 
consent of the landlord, such consent not to be 
unreasonably withheld ; 

Will during the said tenancy keep the said pre- 
mises and all fixtures, painting, paper, and all 
decorations thereof in good and tenantable repair. 
[Such terms as to painting inside and outside or 
structural repairs as may be agreed]; 

And at the expiration or sooner determination of 
the said term so yield up the same to the lessor, 
his heirs, and assigns ; 

And will permit the lessor, his heirs, and assigns, 
or his or their agents, or workmen, at all reason- 
able times during the said term to enter upon and 
inspect the said premises ; 
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And the lessor doth hereby for himself, his heirs, 
executors, administrators, or assigns covenant with 
the lessee that he the lessor at all times during 
the said term: — 

[Will adequately insure the said premises against 
fire, and in case of destruction or damage by fire 
will replace or repair the same]; 

And that the lessee shall be at liberty, within six 
weeks of the determination of the tenancy, to Ve- 
move all tenant’s fixtures placed in the premises 
by him ; 

And that the lessee, so long as he shall pay the 
said rent and perform the said covenants on his 
part to be observed, may quietly hold and enjoy 


the said premises during the said term, free from 
interruption by the lessor or any person plaiming 
through him ; 

Provided always that if the said rent or any part 
thereof shall be in arrear for 21 days after the 
same shall become due, whether demanded or not, 
or there shall be a breach of any of the covenants 
on the part of the lessee herein contained, the 
lessor shall be at liberty to re-enter upon the sjiid 
premisd^ after notice duly given in writing to the 
tenant, and thereupon the said term shall abse- 
lutely determine. 

In witness whereof the said parties hereto have 
hereunto set their respective hands and seals the 
day and year first above written. 


THE LIABILITIES OF LANDLORD AND TENANT 


The liabilities of each party depend upon the 
terms which are usually provided for by the 
written agreement. From mere occuj)aj;ion an 
obligation is not implied to pay rent, but any 
agreement to pay can be enforced. 

In short-period tenancies the landlord usually 
does ever 3 ^hing, and in yearly tenancies and in 
other short terms the tenant usually agree.s to 
keep the property in good tenantable condition, 
the landlord doing outside repairs and the tenant 
inside. Leases for seven, fourteen, or twenty-one 
years are common, and in that case the lease i.s 
usually a repairing one, but a tenant should be 
most careful in examining the conditions as to 
repairs. (See further, p. 56.) 

Apart from any agreement between landlord 
and tenant, a tenant is not cxcu.sed from paying 
rent because the premises have been destroyed by 
fire, flood, ..tempest, or riot, or if for any reason 
they become uninhabitable. Unless a tenant has 
covenanted to keep in repair and has not excluded 
damage by fire, he is not bound to reinstate. He 
should, however, see that he is exempted from 
liability or insured, and, when insuring, loss dur- 
ing rebuilding should be covered. 

A landlord is not obliged to rebuild even though 
he has received the insurance money. 

Rent 

Provi.sions for the payment of rent necessarily 
arq of the first consideration in any agreement. 
Payment for a mere license over land is not, how- 
ever, rent, and therefore cannot be recovered by 
distress, the primary and special remedy for the 
recovery of rent. Payment by royalties is only 
another form of payment of rent. 


Rent is due on the morning of the day appointed, 
but is not in arrear until the morning of the fol- 
lowing day. If the landlord intends to forfeit the 
lea.se. the rent must be formally demanded, and is 
ordinarily payable on the land. The tenant who 
ha.s covenanted to pay rent, however, has impo.se<l 
ui)on him the duty of seeking out and tendering 
})ayment, strictly speaking in cash, although the 
right to receive in ca.sh may be waived. This may 
in certain cases impo.se a slight e.\])en.sc upon the 
tenant in remitting the money. lie must also see 
that he pays direct to the landlord or his author- 
ized agent. The latter may be one authorizi‘d to 
receive exj)res.sly, or may be a person who has pre- 
viously been jiaid, or an agent or steward who.se 
recognized duty it is to receive rents. The tenant 
who pays anyone else may Ije called upon to prove 
the authority of such person to receive on the jmrt 
of the landlord. Rent is now regarded as accruing 
from day to day. In cases where there is a change 
or ownership during the continuance of the ten- 
ancy the rent may have to be apportioned to tlie 
I)articular term. This does not trouble the tenant, 
because under statutory provisions his duty will 
be to i)ay the representatives of the heir or other 
incoming landlord, whose duty it will be to pay 
over to the representatives of the late landlord 
such proportion of the rent as may be due. Rent 
cannot be recovered if the tenancy is for an im- 
moral purpo.se. 

Although distress is the most effective remedy, 
an action can <>e brought for the recovery of rent 
under an ordinary tenancy within six years (ex- 
cept agricultural holdings, see p. 67), or under a 
tenancy made by deed within twenty years. 

If a tenant holds over, and nothing is said and 
no rent paid from which a new tenancy may be 
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implied, and if after having been served with a 
notice by the landlord he refuses to go out, he will 
be liable, so long as he remains in possession, to 
pay “double value”. This is a sum equal to 
double the yearly value, not necessarily tlUe same 
amount as double the rent, of the premises. 

Again, when a tenant, after having given the 
landlord notice to quit, remains in occupation 
after the notice has expired, unless it can be proved 
that the parties have expressly or impliedlv agreed 
to a new tenancy, the tenant will be liable to j)ay 
“double rent”, which may be recovered by action 
or distress. 

If a tenant wishes to remain in occupation for a 
short time after the expiration of his tenancy, as 
a rule, provided the landlord has not already let 
the premises, there is no difficulty in gettyig i)er- 
mission. If, however, he desires to remain in 
occupation for any length of time, and accordingly 
pays rent, he should take care to ha\e it recorded 
that there is no agreement for a yearly tenancy. 
He should continue in occupation, say, as a monthly 
tciiaiit or as a tenant at will. 

Tf the tenant holds over without the landlord’s 
sanction, in spite of the fact that the landlord may 
not have given him notice and so is not entitled 
to bring an action for double value, the landlord 
can recover a sum for use and ()(‘cupation. More- 
over, if owing to the fact that he has held over, 
the landlord has either lost a prospective tenant 
or has had to compensate an incoming tenant, he 
'will be liable to the landlord for his loss. 

Rates and Taxes 

The agreement or lease invariably stipulates 
what rates and taxes are to be paid by the tenant. 
On a lease or agreement for years it is usually pro- 
vided that the tenant shall pay all rates and out- 
goings, with the exception of landlord’s property 
tax. This may easily operate as a hardship upon 
the tenant where unusual and unexpected burdens 
are imposed upon the property under the provisions 
of new Acts of Parliament not in contemplation 
of either party at the time. In the ordinary way, 
however, the tenant who agrees to pay the rent, 
free of all usual outgoings, or a “net rent”, does 
not burden himself with the charges for permanent 
improvements made upon the property or new 
charges of an unusual character. Property tax is 
payable in the first instance by the tenant, but 
the landlord is bound to allow higi to deduct it 
from his next payment of rent, under a penalty of 
£50. The tenant should be careful to deduct it 
from the next payment, as he is not legally entitled 
afterwards to deduct it. 

On less than annual tenancies, and on tenancies 


of offices and flats, it is customary for the land- 
lord to pay practically all outgoings, with the ex- 
ception of inhabited house duty. Under ordinary 
circumstances, where there are no stipulations, the 
tenant must pay inhabited house duty, poor rate, 
general district rate, and water rate, and he will 
naturally pay also for gas or electric light or power 
according to agreement. The rates and taxes pay- 
able by the landlord are always property tax, 
which is Schedule A of the Income Tax, and tithe- 
rent charge, if any, which can in no case be made 
payable by the tenant; also usually the land tax 
and any special rates or assessments under local 
Acts, which may all, how^ever, be made payable 
by agreement by the tenant. The whole of the 
rates on wT)ods and plantations not subject to 
rights of common or sporting, and half the rates 
in re.spcct of mines, other than coal mines, are 
as.sessed upon the o'wner. On a furnished house 
the landlord 'would pay all rates. 

The poor rate and the general district rate are in 
nearly every case imposed upon the occupier, al- 
though in the case of tenancies of small properties 
(of rateable value in London, £20; Liverpool, £13; 
Manchester and Birmingham, £10; and other 
places, £8) the landlord may agree to compound 
for the poor rate, paying the rates himself on the 
premises, whether occupied or unoccupied, and 
receiving a discount. Similarly, in the case of 
small tenancies the general district rate may, at 
the oi)tion of the urban authority, be assessed on 
the owmer. Under circumstances in which the 
landlord has agreed to pay rates and the tenant is 
called upon to pay, the tenant may deduct the rate 
from his next payment oi rent. Rates and taxes 
have been discussed generally elsewhere. (See 
Part I, Chapter 

Repairs: The Tenant’s Liability 

In every properly drawn lease of any premises 
there are covenants specifying by which party and 
in what manner the necessary repairs are from 
time to time to be carried out. In addition to the 
general repairing covenants there are usually set 
out certain specific covenants for the execution of 
such works as painting, papering, &c. 

In the unlikely event, however, of all reference 
to repairs being omitted from the lease, the tenant 
will not be free from all liability. It will be his 
duty to use the premises in a tenant-like manner, 
and to refrain from committing waste. “ Waste” 
is technically of two kinds, “ voluntary” and “per- 
missive”. The former is some wilful act, as pull- 
ing down or damaging some part of the premises ; 
even to pull down or deface some structure erected 
by the tenant himself is waste of this character. 
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Any tenant is liable for acts of voluntary waste. 
For acts of “permissive’’ waste, in the absence of 
agreement, the tenant would only be liable if they 
were of an exceptional character. 

When there is a repairing covenant in a lease 
the tenant’s liability for repairs is based upon the 
interpretation of this covenant, taken in con- 
junction with all other covenants. It must be 
borne in mind that many of the expressions used 
have a special meaning, owing to the interpreta- 
tions put upon them by the Courts. An expres- 
sion frequently employed is “good tenantable 
repair”, meaning that repairs carried out are to be 
such as, taking into consideration the age, charac- 
ter, and locality of the premises, would render 
them reasonably fit for the occupation of a reason- 
ably minded tenant of the class likely to take them. 

Where a tenant undertakes to “ repair and keep 
in repair” the premises, in measuring his liability 
as to the extent of repairs, regard is to be had to 
the age of the property at the time the lease is 
entered into. This form of covenant is a continu- 
ing covenant, and the tenant must keep the pre- 
mises in repair throughout the term. Again, under 
this covenant, unless there are other covenants 
which either expressly or impliedly alter its effect, 
the lessee will not be at liberty to carry out any 
alterations on the premises that require any jiart 
of the premises to be pulled down, even if it only 
be to the extent of forming a new doorway. 

The lessee’s liabilities are not reduced in any 
way by the fact that the lessor intends to pull 
down at the expiration of the lease. A lessee’.s 
liability for breach of covenant to repair dates 
from the execution of the lease. 

Repairs; Landlord's Liability 

Subject to the Housing, Town Planning, <kc.. 
Act, 1909, and apart from any express agreement, 
there is no liability on the part of the lessor to 
repair. Even if at the time he lets the premises 
they are ruinous and uninhabitable, he will be 
under no obligation to render them fit for habita- 
tion. At the same time the tenant will be under 
compulsion to pay rent. 

Liability under the Housing, Town 
Planning, &c.. Act 

This Act affects certain classes of tenancies. By 
Section 14 it is an implied condition in letting 
a^dwelling house that at the commencement of 
the tenancy it is in all respects reasonably fit 
for habitation, where the rent does not exceed (a) 
in London, £40 ; (b) in any borough or urban dis- 
trict where the population exceeds 50,000, £26; (c) 


elsewhere, £16. The undertaking, however, will 
not be implied when the letting is for a term of 
not less than three years and the tenant'^is under 
a condition to make the premises reasonably fit 
for occupation. 

Power is given to the local authority and the 
landlord to enter the premises. If the landlord 
has not complied with his undertaking, the local 
authority may serve him with a notice calling upon 
him tc^lo so, specifying what works are necessary; 
the notice to be of not less than twenty-one days. 
The landlord may, within twenty-one days, declare 
his intention of closing the house, and thereupon 
a closing order will become operative. 

If the notice is not complied with, and the land- 
lord does not give notice of his intention to close 
the pr<jmises, the local authority may do the work 
and charge the landlord. 

The owner of premises may be served with a 
notice to abate a nuisance under the Public Health 
Acts, arising from the want or defective construc- 
tion of a building or its sanitary conveniences (and 
see as to “Nuisances”, Chapter XXIV of this Part). 

Remedies for Non-repair 

Where a landlord covenants to repair, and fails 
to comply with the covenant, the tenant has the 
following meiins of redress open to him 

(a) He may bring an action on the covenant, 
but before so doing he must give the landlord 
notice of the want of repair. 

(/>) He may do the rei^airs himself, and either 
sue the landlord or deduct the cost from the rent ; 
but the latter course has its dangers, because 
the landlord might still be entitled to distrain for 
the full rent, and so recover the amount deducted. 

Failure by the landlord to comply with his 
covenant to repair does not entitle the tenant to 
quit. 

, If the tenant fails to comply with his covenant 
to repair, the landlord has the following remedies 
oj>en to him: — 

(a) He may bring an action for damages, the 
measure being, not the cost of putting the pre- 
mises into repair, but the amount by which the 
reversion is depreciated. 

(b) Provided the lessor has reserved the power 
to enter the premises, he may enter and carry out 
the repairs himself and charge the lessee with the 
cost. Otherwise the lessor has no power to enter 
the premises. • 

(c) He may commence proceedings for forfeiture 
if there is a proviso for re-entry in the lease in 
the event of breach of covenant to repair. As 
a rule such proceedings do not go further than 
the service on the tenant of a Schedule of Dilapi- 
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dations, specifying the breach complained of, which 
is the first step to take when proceedings for for- 
feiture "^are contemplated. This document must 
give the specific works required to be carried out, 
as it is not sufficient to indicate them in general 
terms. 

If the Schedule is served at the end of the term, 
it is generally more satisfactory to both parties 
that the tenant should pay down a sum of money 
rather than carry out the work. Under tjgese con- 
ditions the landlord is generally prepared to take 
less than the work would actually cost, because 
it is to his advantage, as possibly the incoming 


tenant’s taste will not be the same as that of the 
outgoing tenant, and as a result a great deal of 
the decorating might have to be done over again. 
This fact gives the tenant somewhat of an advan- 
tage when negotiating terms. 

Where the Schedule is served some time before 
the expiration of the term, it is generally advisable 
for the tenant to confer with his landlord, because 
requests are frequently made in the Schedule which 
ar^. not insisted upon. 

If the tenant does not comply with the notice 
in due course, an action for ejectment should be 
commenced. 


FIXTURES 


The law with regard to fixtures was originally 
very drastic although simple. Any article once 
attached to the freehold became part and parcel 
of it, and as much the property of the freeholder 
as the freehold itself. Gradually the severity of 
this law was relaxed to meet the exigencies of 
trade and convenience. 

When ail article which at one time belonged 
to the tenant becomes attached to the freehold, 
under certain circumstances, in spite of the fact 
that the tenant may have fixed it there with the 
intention of subsequently removing it, he may not 
be legally entitled to remove it. 

The expression “fixtures”, as usually employed, 
includes articles that are exempted from the 
operation of this law and which may be removed 
by the tenant. They may be grouped under three 
heads, namely: — 

1. Fixtures used for ornament and convenience. 

2. Fixtures used for trade purposes. 

3. Fixtures used for agricultural purjioses. 

Fixtures Used for Ornament and 
Convenience 

To determine whether or not an article attached 
to the freehold is a tenant’s fixture, the following 
points should be taken into consideration : — 

(a) The Terms of the Lease or Agreement. — Any 
terms in the lease or agreement to the effect that 
certain articles attached are or are not to be re- 
garded in the light of tenant’s fixtures will be 
binding. A tenant should be careful not to sign 
any agreement by which his ordinary rights of 
removal are taken away. • 

{b) The custom prevailing in the locality ^ which, 
apart from any agreement to the contrary, will 
hold good. 

(c) The object or purpose of the tenant in at- 
taching the chattel to the freehold is an important 


factor in the determination as to whether the 
chattel is a tenant’s fixture or not. The object or 
purpose is not ascertained from what was said or 
thought at the time by the person attaching the 
article, but from the evidence afforded by the 
nature of the chattel and the method of attaching 
it to the freehold. If the chattel is of such a 
nature that it could only be attached for the 
purpose of enjoying it as a chattel and with- 
out the intention of permanently improving the 
freehold, then it will be classed as a tenant’s fix- 
ture. 

In this category would be included such articles 
as mirrors, tapestry, wainscoting attached with 
screws, and cupboards fixed with holdfasts. 

Again, {<!) the extent of annexation is another im- 
portant test as to the intention of the parties. If 
a fixture is attached in such a way that its re- 
moval would cause substantial damage to the free- 
hold or to the fixture itself, this would go to show 
that it must have been the intention of the parties 
to annex it for the permanent improvement of the 
freehold and not to take it down again. The 
greater the damage likely to be caused to the fix- 
ture or to the freeliold the stronger is the evidence 
that it was intended to remain attached. 

In certain cases chattels, though not directly 
attached to the freehold, are an essential part of 
fixtures which are permanently annexed. An ex- 
ample of such a case is the key to a door, which, 
although not actually attached, ranks as a fix- 
ture. 

It may happen that, when the tenant takes 
possession, certain articles which really rank as 
tenant’s fixtures may have been acquired by the 
landlord, and they remain his property, unless, of 
course, they are purchased by the tenant. Such 
articles would usually be set out in a schedule to 
the agreement. In other' cases the incoming may 
take over fixtures from the outgoing tenant 
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If a tenant does not remove his fixtures before 
the expiration of his term he loses his right to 
remove them, and they become the property of 
the landlord. For this reason, when a tenant’s 
term expires and he renews his lease, unless ex- 
press provision is made that the fixtures shall 
remain vested in him, they pass to the landlord. 
But a tenant should have a clause inserted in the 
agreement giving him liberty to remove his fix- 
tures within a certain short time after the teripi- 
nation of his term; also, on renewing his tenancy, 
he should have it made clear that his fixtures are 
scheduled as his and removable by him. 

Trade Fixtures 

Much greater latitude is allowed to the tenant 
with regard to the removal of trade fixtures than 
is the case with ordinary fixtures. A tenant may 


remove during his term any fixture that he has 
annexed to the freehold for the purpose of trade 
or manufacture, provided that — 

(a) It is not contrary to any express or implied 
term in his lease and tenancy agreement; 

(b) It is not contrary to the custom prevailing 
in the locality; 

^c) The chattel can be removed without causing 
substantial damage to the freehold ; 

{d) Tl|e article attached was of a chattel nature 
before attachment and will not lose its chattel 
nature by its removal. 

A tenant, other than the tenant of a market 
garden or nursery, is not entitled to remove trees 
or shrubs planted on the premises. 

* Agricultural Fixtures 

(See p. 66) 


ASSIGNMENT AND SUB-LETTING 


A lessor may sell his property subject to the 
lease or agreement, or, as it is termed, assign his 
reversion, in which case a new landlord is substi- 
tuted. When nothing is stated in the lease or 
agreement a tenant is free to assign or sub-let. He 
does not thereby escape from his covenants, but 
remains liable to his lessor, and he should make 
the assignee or sub-lessee liable to him. If he 
enters into an assignment of the whole of his 
term with the consent of the lessor, the lessor may 
accept the assignee in his place, but a lessee still 
remains liable on an express covenant- It is com- 
mon for a lessor to stipulate that the lessee shall 
not assign or underlet, but a tenant should not 
enter into this unqualified agreement. The fair 
stipulation's that the tenant shall not assign or 
sub-let without the previous consent in writing of 
the landlord, such consent not to be unreasonably 
withheld. Under these circumstances, if the tenant 
is prepared with a suitable assignee or sub-ten- 
ant and the landlord withholds his consent, the 
tenant may treat the refusal as unreasonable and 


proceed without consent. A sub-tenant does not 
come into any relationship with the landlord and 
is not answerable to him ; he is the tenant of the 
tenant. The assignee becomes liable to the land- 
lord for some, although not all, of the covenants 
contained in the lease. Covenants relating to the 
premises themselves and something already in 
existence there— as for repairs — bind the assignee 
in all cases ; while a covenant to build on the land 
would only bind the assignee if assigns are ex- 
pressly mentioned. Personal covenants or coven- 
ants to do something not on the land do not bind 
an assign(‘e in any case. An assignee is not only 
bound by tenant’s covenants but is entitled to the 
benefit of similar landlord's covenants. All assign- 
ments of a term, however short, must be in writing. 

At the end of the term it is the lessee’s duty to 
g’ve vacant possession, and if the lessee gives up 
the premises with a sub-tenant in possession the 
lessee is liable to compensate the lessor for any 
expense he may incur in ejecting the sub-tenant 
and getting vacant possession. 


BANKRUPTCY OF LESSEE 


It is a usual practice to insert a proviso for 
re-entrj’ in a lease, in the event of bankruptcy, 
which enables the lessor to get possession of the 
premises if he deems it advisable. The lessor will, 
however, lose his right to re-enter if he does some 
act, after an act of bankruptcy, or after the adjudi- 
cation in bankruptcy, indi(5ative of a subsisting 
tenancy, such as receiving rent or distraining. 


In the case of an onerous or unprofitable lease 
the trustee in bankruptcy is under certain con- 
ditions entitled to disclaim it. 

A landlord is entitled to distrain after the bank- 
niptcy of his tenant, but he can only recover six 
months’ rent so far as the rent due prior to adjudi- 
cation is concerned. He may, however, prove 
under the bankruptcy for the remainder. He is 
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entitled to recover by distress all rent that may 
fall due after adjudication. 

After flbe landlord has re-entered for forfeiture 


the trustee loses his right to remove the tenant's 
fixtures. (See further, as to Bankruptcy, Chapter 
XI of this Part.) 


DISTRESS 


“Distress” is a summary remedy conferred by 
law on the landlord to enable him to recover rent 
due and in arrear. Unlike all other legal ruiiedies 
proceedings can be taken without resort to any 
court of law ; though their abuse, or alleged abuse, 
often leads there in the end. “ Distress” entitles 
a landlord to enter the i)remises, upon which 
the rent is reserved, without leave and without 
giving notice, and to seize any goods or chattels. 
If the tenant does not pay the rent and th® costs 
of the levy within a given time, the goods and 
chattels seized may be sold for the purpose of re- 
covering the amount. 

Levying Distress 

To entitle anyone to distrain it is necessary 
that— 

1. Tlie n'latioiiship of landlord and tenant should 
be subsisting at the time the rent for which the 
distress is issued falls due. 

2. A specific rent must have been reserved. 

3 The rent must be payable at a time certain. 

4. The person on whose behalf the distress is 
effectrul must be entitled to the reversion. 

The right to distrain is an unusual remedy, con- 
ferred by law on the landlord, and ajiart from 
express agreement does not exist in any other 
relations than those of landlord and tenant. For 
example, wdicre a tenant “holds over” after the 
determination of a lease, unless it can be proved 
that there is an agreement, implied or otherwise, 
between the parties for a new tenancy, the original 
landlord will not be entitled to distrain. For tht% 
same reason no distress can be made in respect of 
any periodical or other payment due in respect of 
some easement or privilege. 

When a leaseholder sublets for the full duration 
of his own lease he loses his right to distrain for 
the rent ; if, however, the property reverts to him, 
even if only for a day, he will retain his right of 
distress. 

Goods Privileged from Distress 

• 

Exceptions have arisen to the general rule which 
have modified the force of the old law and in some 
cases supplemented it. Certain goods are privi- 
leged from distress, some absolutely, others con- 
ditionally. 


Goods which must not in any case be taken 
under distress are; — 

L. Fixtures. 

2. Goods delivered in the way of trade. 

3. Goods of a perishable nature ; and goods of a 
guest at an inn. 

4. Goods in actual use at the time of dis- 
tress. 

5. Wild animals, but not when under control, as 
deer in a park. 

6. Goods in the custody of the law, as where 
they have been taken in execution. 

7. Goods which if seized could not be restored 
in the same condition ; hence loose money is not 
distrainable, though money in a bag is. 

S. Straying cattle. 

0. Wearing ap[)arel and bedding of the tenant 
and his family, and tools, to the value of £5. 

10. Agricultural machinery and breeding stock 
— not the property of tenant — to w^hich the Agri- 
cultural Holdings Act applies. 

11. Gas, water, electric, and hydraulic meters, 
fittings, and machinery, being the property of the 
supply company. 

12. Frames, looms, and apparatus employed in 
textile manufactures, not the property of the 
tenant. 

13. Rolling stock of a raihvay company. 

14. Goods of a lodger, sub-tenant, or stranger 
(see p 61). 

If). Goods of an ambassador or minister of a 
foreign State and his servants. 

Certain articles, although not exempt, are par- 
tially privileged from distress. The landlord is 
not entitled to seize them so long as there is other 
sufficient distress upon the premises which is im- 
mediately available to pay the arrears of rent by 
sale. 

The articles in question are as follows : — 

1. Tools and implements of trade not actually 
in use. 

2. Beasts of the plough and sheep. 

3. Agisted live stock, under the Agricultural 
Holdings Act (see p. 67). 

These are the recognized classes of goods privi- 
leged from distress, but anyone responsible for 
levying a distress should be most careful to see 
that in this and in all other respects no risks are 
taken. 
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Proceedings in Distress 

A distress may be levied on the day after the 
rent falls due, but not on the day. No notice 
need be given before effecting a levy. Great care 
should always be taken, as actions for illegal or 
excessive distress are common, and if any illegality 
is committed, sympathy invariably goes with the 
tenant. 

A distress must be levied between the houts of 
sunrise and sunset ; but there should be no question 
about the hour, and a distress should be levied 
during the ordinary hours of business. 

When a tenant remains in possession after the 
expiration of the term, the landlord may distrain 
for rent due within a period of six calendar months 
from the expiration of the tenancy ; but this right 
only exists where the tenant holds over. Where 
a new tenancy has been entered into between the 
parties, the landlord loses his right to distrain for 
arrears on the old tenancy. 

A distress may only be levied on the demised 
premises, but there are certain exceptions* : 

(a) In cases of fraudulent or clandestine re- 
movals to avoid distress, the landlord may follow 
up the goods and distrain within thirty days. 

(d) Cattle upon common lands driven off to avoid 
distress, if seen on the premises by the landlord 
when entering the premises to distrain. 

Apart from the person entitled to distrain, only 
a bailiff certificated by a County Court judge 
may execute the levy. A bailiff should be given 
a distress warrant. 

To 

Mr. A. B., 

My bailiff. 

I hereby request and authorize you to seize in 
distress the goods and chattels in and upon the 
house and premises of (here set out name of ten- 
ant, address of premises, the amount of rent due, 
and when due), and to proceed thereon for the re- 
covery of the said rent as the law directs. But I 
hereby expressly prohibit you from taking any 
property not legally liable to a distress for rent. 

Dated, 

Signed C. D. 

(or his agent). 

The distrainer is not entitled to break into the 
premises. He may enter the premises by the usual 
way and the usual means. He may enter through 
a door by raising a latch or opening it in the ordi- 
nary way, but he most not employ unusual means 
or force. He may enter through a window if it is 
open, and if not open wide enough he may open it 


wider; but if it is not open, al£hou^ it may be 
unlatched, to open it and enter woiUd be unlawful 
Once, however, entrance has been gained, the dis- 
trainer js entitled to break open internal doors, <kc., 
; if necessary to effect the distress. Force may be 
employed to effect an entrance only where the dis- 
trainer has been expelled, or on leaving the pre- 
mises has not been allowed to re-enter, or in a case 
of fraudulent removal. These absurd techni- 
calities illustrate the ancient character of the 
remedy and the modern efforts to curb its license. 

To seize the distress it is not necessary to lay 
hands on or move the goods. All that is required 
is some formal act indicating that possession has 
been taken. 

The distrainer then serves a notice of distress 
upon ^e tenant, giving an inventory of the goods 
seized and the amount due. 

To impound means to place* the goods in j)osses- 
sion of the law; to effect this the distrainer may 
either remove the goods or leave them on the pre- 
mises; the impounding is presumed to commence 
from the time of service of the notice. The goods 
must remain in pound at least five days, to be 
extended to fifteen days on the written request 
of the tenant. The distrainer is not entitled to 
use anything he has distrained upon. On the 
other hand, the owner is entitled to make what 
profit he can of goods while under distress. 

If cattle are moved to a pound it must not be 
at a greater distance than three miles, and the dis- 
trainer is bound to feed them. 

Sale 

Unless the goods are replevied they maybe sold 
at the end of the five (or fifteen) days. 

The landlord may not strictly be bound to sell 
by auction, but he should always do so unless 
requested otherwise by the tenant He must secure 
i]hc best price, and on no account must he purchase 
himself. He is entitled to sell upon the premises 
unless the tenant requests him to remove the 
goods elsewhere for that purpose; in which case 
the tenant will have to pay the cost of removal 
and be resxK>nsible for all damage caused tiiereby 
to the goods. 

Costs of Distress 

The landlord is only entitled to charge the scale 
charges for the costs of distress and, on request, 
the bailiff levying a distress is bound to produce 
a copy of the list of charges. The fees, charges, 
4kc., may be taxed by the registrar of the district 
County Court. If a greater charge is made, the 
person charging renders himself liable to a penalty. 
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• If the tenant pays the rent due before the bailiff 
actually epters he will not be liable to any costs 
at all. 

Interference with Distress 

If a tenant removes his goods for the purpose 
of avoiding distress, or any third party wilfully 
and knowingly assists him, they render themselves 
liable to a penalty. If at the time of removal the 
rent was not actually due there would be no lia- 
bility, although the removal might have been for 
the purpose of avoiding the distress. 

If anyone removes the goods while under distress 
or impounded, or breaks into a pound, he renders 
himself liable to severe penalties. 

• 

Wrongful Distress and the Remedies 
open to Party Aggrieved 

If a distress has been illegal, irregular, or exces- 
sive the aggrieved party has several means of re- 
dress oj)en to him. In any case he may bring an 
action for damages; if it is a case of illegal distress 
he may bring an action under the statute and re- 
cover double the value of the goods distrained. 
If he does not want damages, but wishes to get 
back the articles seized, he may bring an action 
for Replevin. He may apply to a court of sum- 
mary jurisdiction in the following cases: (a) 
When the goods seized are the wearing apparel 
and bedding of a tenant and his family or the 
tools and implements of his trade to the value of 
£5; ( 6 ) in the case of tenancies within the Metro- 
})olitan Police District, when the rent does not 
exceed £15 per annum, and in the case of weekly 
or monthly tenancies, irrespective of the amount 
of the rent; (c) in certain cases under the Agri- 
cultural Holdings Act. 

Distress on Goods of Under-tenants, * 
Lodgers, &c. 

When a landlord distrains or threatens to dis- 
train for rent due from his immediate tenant upon 
any furniture, goods, or chattels of any under- 
tenant liable to pay by not less than quarterly 
instalments, any lodger, or any other person not 
being a tenant or having any beneficial interest 
in the tenancy, the latter can get their pro- 
perty released. They must serve upon the land- 
lord or bailiff or agent a declaratim in writing 
stating that the immediate tenant has no right 
of property in the goods, that they are the pro- 
perty and in the lawful possession of the person 
making the declaration, and that they are not 
goods or live stock to which the Law of Distress 


Amendment Act, 1908, does not apply. (See 
below.) 

In case the person declaring is an under-tenant 
or lodger he must state (a) the amount of rent 
(if any) then due to his immediate landlord, (6) 
the times at which the future instalments of rent 
fall due and their amount, and (c) that he under- 
takes to pay any rent due and to become due from 
him to the person distraining until all arrears 
ha ve^ been paid. To the declaration must be an- 
nexed an inventory of the goods. Anyone making 
a false declaration is liable to prosecution. 

If the landlord proceeds with the distress after 
having been served with the declaration and having 
had tendered to him the rent that the under-tenant 
or lodger may owe to his immediate landlord, he 
will render himself liable for illegal distress, and 
the party aggrieved may, on application to a 
magistrate, obtain an order for the return of the 
goods so distrained. 

After the under-tenant or lodger has made the 
declaration to the superior landlord, he will stand 
in the relation of tenant to the superior landlord, 
who will be entitled to recover rent accordingly. 
The under-tenant will be entitled tO deduct all 
payments made on account of the distress from 
the rent due to his immediate landlord. To avoid 
distress the superior landlord may, as it were, step 
over the head of his immediate tenant and serve 
a notice on the lodger or the under-tenant, stating 
the amount of rent in arrear, and requesting him 
to make all future payments of rent direct to 
him. 

The following goods are exceptions from the 
benefit of the Act: — 

Goods belonging to the husband or wife of 
tenant; goods comprised in any Bill of Sale or 
hire purchase agreement or settlement made by 
the tenant; goods in the possession, order, or 
disposition of the tenant, by the consent or per- 
mission of the true owner, under such circum- 
stances that such tenant is the reputed owner (see 
“Bankruptcy”, Chapter XI of this Part); and 
any live stock to which Section 29 Agricultural 
Holdings Act, 1908, applies (see p. 67). 

The Act also has no application to 

Goods of a partner of the immediate tenant ; 

Goods (not being goods of lodgers) upon premises 
where any trade or business is being carried on, in 
which both the immediate tenant and under-tenant 
have an interest ; 

Goods (not being goods of a lodger) on premises 
used as offices or warehouses where the owner 
of the goods neglects for one calendar month 
after notice to remove the goods and vacate 
the premises; nor to 

Goods belonging to and in the offices of any 
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company or corporation on premises the immediate 
tenant whereof is a director or oflScer or em- 
ployee. 


In the last three cases a stipendiary magistrate 
or two justices may determine whethfar in fact 
goods come within the exceptions. 


LIABILITY OF LANDLORD AND TENANT TO THIRD PARTIES 


Where any injury is caused to a third party by 
reason of any defect in the demised premises, the 
liability falls prinia facie upon the tenant. 

The landlord, however, will be liable if he is 
under contract to do the repairs himself; or if 
he has let the premises in a dangerous condition. 

Where the landlord has contracted to repair, 
and anyone is injured when actually upon the 
demised premises, the party injured has no claim 
against the landlord ; he must proceed against the 
tenant, and the tenant can then recover from the 
landlord. On the other hand, if the person injured 
was not actually on the demised premises, he could 
proceed directly against the landlord and recover. 
In the case of flats, where there is a staircase com- 
mon to all tenants which is maintained by the 
landlord, the person injured would have a claim 
against the landlord. 

Criminal Liability 

A landlord renders himself liable to prosecution 
under certain circumstances : — 

If he lets a house or lodging in which a person 
has been suffering from a dangerous infectious dis- 
order without disinfecting it to the satisfaction 
of a duly qualified medical practitioner, and if 
he gives false answers to an intending tenant 
when asked as to w^hether anyone with a dan- 


gerous infectious disorder has been living on the 
premises. 

If he or his agent lets premises knowing that 
they are to be used as a brothel, or is wilfully a 
party to their continued use for such purposes. 

If he enters the premises with force, notwith- 
standing the fact that the tenant has no longer 
any right to be in possession. But in order to 
convict him it will be necessary to prove that 
violence was employed, or that he had behaved 
in such a way to those in possession as to give 
them good reason to fear some bodily harm. 

A tenant renders himself liable to prosecution — 
(a) If he ceases to occupy premises in which 
anyone has within the previous six weeks been 
suffering from any infectious disease without 
either giving the owner notice or previously dis- 
infecting the premises to the satisfaction of a 
medical practitioner, or if he gives false answers 
when questioned by the owner or an intending 
tenant. 

{b) If he steals any chattel or fixture which is 
the landlord’s property. 

(c) If he unlawfully and maliciously pulls down 
any part of the demised premises, or severs any 
landlord’s fixtures from the freehold. But in 
such a case it will be necessary for the prosecu- 
tion to prove that tlie act was done wilfully and 
without any claim of right. 


SPORTING RIGHTS 


The right of sporting is part of the ordinary 
rights over land which, in the absence of special 
agreement, pass to a tenant. Sporting rights, 
however, are often the subject of special reserva- 
tion, and are granted apart from the land. They 
are technically known as a profit a jrrendre^ and 
must therefore be transferred by deed. (See Chap- 
ter XX of this Part.) 

A lease of sporting rights will generally contain 
elaborate provisions for keeping up the head of 
game ; but yearly agreements are common enough. 
^ Rights of sporting must be exercised in a re.tflon- 
able manner, having regard to the primary use of 
the land. Injury must not be done to crops by 
passing over the land, nor must game be allowed 
unduly to overrun it. The right of fox-hunting 
over land can only be exercised by permission, 


'and in itself is often the subject of payment, 
but largely depends u|K)n good feeling and sport- 
ing instinct. 

The tenant has certain rights with regard to 
sporting, co-extensive with those of any person 
who may possess sporting rights, under the 
Ground Game Act, 1880. 

Every occupier of land has as incident to and 
inseparable from his occupation of the land the 
right to kill and take ground game, i.e. hares and 
rabbits, thereon concurrently with any other per- 
son who may be entitled to kill and take ground 
game on the same land, subject to certain limita- 
tions. The occupier himself and one other person 
I authorized by him in writing are the only persons 
entitled to kill game with firearms. Each person 
must have a gun licence, but need not have a 
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game licence. The other person authorized by 
the occupier must be either a member of his 
household resident on the land, or a resident 
visitor, or a person hoim fide employed by him 
for the purpose of keeping down game. Every 


such person must, on demand, produce his written 
authority to the person who has the concurrent 
right of shooting over the land. The occupier 
cannot be divested of his statutory rights by 
agreement. 


DETERMINATION OF TENANCIES 


Tenancies may be determined in various ways : — 

(a) Where the tenancy is for fixed term, by 
effluxion of time; 

(d) On the happening of the event which may 
be a condition of the termination of a tenancy 
for a fixed term ; 

(c) At any time in tenancies at will; 

(d) By notice to quit ; • 

(e) By surrender; 

(/) By merger; 

(s') By forfeiture. 

Notice to Quit 

In the case of tenancies for a fixed period no 
notice to quit is necessary, because they naturally 
cease on the expiration of the term. 

A notice to quit is the means by wliich a periodic 
tenancy may be determined. It is oi)cn to either 
landlord or tenant, and if notice is served in 
proper form and in due time the tenancy will be 
determined at the expiration of the term of the 
notic(‘. 

The law regards notices to quit with a jealous 
eye, and therefore it is most important that any- 
one who has to do with such matters should have 
a clear idea of what are the essentials of a valid 
notice. A notice to quit given by word of mouth 
is perfectly valid, but owing to the difficulty of 
proof in the event of dispute it would be ex- 
tremely unwise to adopt this method of giving 
notice. • 

For a notice to be valid it must comply with 
the following requisitions: — 

(а) The notice must be expressed in such terms 

as to leave no doubt in the mind of the person 
receiving it as to its exact meaning. A condi- 
tional notice that depends upon some act or event 
taking place before the expiration of the term is 
bad. For example, a notice by the tenant : “ Unless 
I receive from ir,y employers an increase in my 
salary before the expiration of this notice I shall 
quit ”, would be void. • 

(б) The notice to quit should be given so as 
to expire on or with the last day of some period 
of the tenancy, but the yearly tenancy affords 
an exception to this rule, and notice should be 
given in that case so as to expire on the anni- 


versary of the commencement of the tenancy and 
not the day before. It is important to observe 
that the notice must expire at the end of a par- 
ticular period of the tenancy. For example, in the 
case of a yearly tenancy that began at Christmas 
the half-year’s notice must be given to expire at 
Christmas, and a half-year’s notice expiring at any 
other quarter-day would bo void. 

If the party giving the notice is not quite 
certain as to the date upon which the tenancy 
expires, some such clause as the following should 
be adopted, “or at the expiration of your (or my) 
tenancy, which shall expire next after the end of 
one half year (or as the case may be) from the 
service of this notice”. 

(r) Reasonable notice should be given. What 
is a reasonable length of notice naturally varies 
according to the character of the tenancy. The 
Courts have decided that a reasonable notice in 
the case of a yearly tenancy is one of not less 
duration than half a year; and in the case of a 
quarterly tenancy not less than one quarter. 

In the case of monthly or weekly tenancies it 
would be unwise to rely upon a notice of a shorter 
period than one month with regard to the former 
and a week with regard to the latter. In the case 
of yearly tenancies, where the year terminates upon 
one of the usual quarter-days, a notice to quit in 
order to be valid must not be served later than on 
the quarter-day next but one before the expiration 
of the year of the tenancy. The half-year’s notice 
in such cases forms what is known as a customary 
half-year, and may be actually more or less than 
half the days in a year, according to the quarter 
upon which it expires. Where a yearly tenancy 
commences upon some day other than the usual 
quarter-day, but the rent becomes payable upon 
the usual quarter-days, the year’s tenancy will be 
calculated to commence from the next ensuing 
quarter-day, and a notice to quit to be valid must 
expire on the anniversary of such quarter-day. 
But when the lease expressly provides that the 
tenancy is to begin on the date prior to the quarter- 
day, the year will be calculated from that date, 
and tho notice must expire accordingly. Under 
such circumstances the half-year’s notice must 
not be less than 182 days. In calculating the 
length of notice, the rule is, that the day upon 
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which the notice is given is not to be, but the 
day upon which it expires is to be, included in 
the calculation. 

In the case of agricultural tenancies, which term 
includes market gardens, it is necessary to give a 
whole yearns notice to quit, unless the parties ex- 
pressly agree to make it less than this. 

(c?) The notice must be directed to the proper 
person. 

(e) The notice must describe the premises in 
such a way that there can be no doubt as to the 
premises referred to, and must apply to the entire 
premises which are held under the particular ten- 
ancy. 

Form of Notice 

From landlord to tenant . — 

Sir, I hereby give you notice to quit and deliver 
up possession of the house, land, and premises at 
(here give address), which you hold of me as tenant, 
on the (24th day of June next), or at the expiration 
of the year of your tenancy, which shall expire 
next after the end of one half-year from the date 
of this notice. 

Dated the day of 19 . 

From tenant to landlord . — 

Sir, I hereby give you notice that I intend to 
quit and deliver up possession of the house and 
land or premises at (here give address), which I 
hold of you as tenant, on (25th day of December 
next), or at the expiration of the year of my ten- 
ancy, which shall expire next after the end of one 
half-year from the date of this notice. 

Dated the day of 19 . 

The Service of Notice 

It is not necessary to serve a notice to quit per- 
sonally. It will be good service if it is served upon 
a duly authorized agent. 

Provided the notice has been served on the agent, 
it does not matter so far as the party giving the 
notice is concerned whether the agent informs the 
principal or not, because service on the agent is 
equivalent to service on the principal. Where the 
notice is served upon the party^s servant or wife 
at his place of residence, the latter will be held to 
be an agent, and the service will be good unless 
it can be conclusively proved that the agency could 
not be rightly implied. 

A notice, if sent through the post, should be 
registered, but it will be presumed to have been 
delivered at the time it would be in the ordinary 
course of events until the contrary be proved. 


When addressed to a place of business, provided 
it is posted in time to be delivered w|tliin ordi- 
nary business hours, a notice will be held to be 
duly gerved on that day, notwithstanding the fact 
that it may not have come to hand, unless it can 
be proved that in fact it was not delivered. 

When serving a notice it is always advisable to 
keep a copy endorsed with particulars of the ser- 
vice. 

Surrender 

A tenant may surrender his tenancy in several 
ways. He may enter into an express agreement 
with his landlord to surrender ; but for this to be 
valid it must in all cases be in writing, and where 
a lease is of such a nature that it is necessary for 
it toohe under seal, the surrender must also be 
under seal ; moreover it will not be valid if the 
surrender is to take place in future. A surrender 
should bear a IOjs. stamp. 

A surrender will also be brought about by opera- 
tion of law, i.e. by the parties doing some act 
which implies an intention that the tenancy should 
be surrendered. The mere relinquishment of the 
premises is not of itself sufficient evidence of sur- 
render; the landlord must do some act to indicate* 
his acceptance. Going into possession of the pre- 
mises will be evidence of acceptance, but merely 
putting a caretaker into possession is not sufficient 
to indicate this. Nor is the mere acceptance of 
the keys conclusive evidence that the landlord 
has accepted surrender; it may well be that he 
had no other alternative when the tenant handed 
them to him. In such a case a landlord should 
make it quite clear that by accepting the keys he 
is not agreeing to a surrender. 

A surrender does not put an end to the liabilities 
that the lessee has incurred, nor does it affect the 
rights of sub-lessees to continue in occupation. 

* Merger 

When the lease and the reversion become vested 
in the same owner, the lease is determined by be- 
coming merged in the larger interest, and in a like 
manner a shorter is merged into a longer tenancy. 

Forfeiture 

In most leases there is what is known as a pro- 
viso for re-entry. This proviso, in the event of 
any breach of covenant other than non-payment 
of rent, entitles the lessor to take proceedings for 
the forfeiture of the lease. Except where the 
covenant broken is one against assigning, under- 
letting, or parting with possession, or on bank- 
ruptcy or execution, before the lessor can enforce 
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the forfeiture he must serve a notice on the lessee 
specifying the particular breach complained of, 
and giviiig him reasonable time in which to remedy 
it. The Court may give relief subsequently on 
terms. When an action is brought for* breach 
of covenant to pay rent the lessee can appeal 
to the Court for relief within a period of six 
months from the time of the forfeiture, on paying 
the rent due and costs. 

If a lessor knows that a forfeiture has been in- 
curred on account of the breach of some covenant, 
and yet does some act by which he recognizes that 
a tenancy is still subsisting, he waives the for- 
feiture ; to levy a distress would be such an act. 

Ejectment 

When a lessor, after an act of forfeiture *is not 
able to re-enter peaceably, he can get possession 
by bringing an action for ejectment. And w’hen 
the premises are not let for more than £20 jjer 
annum, and not for a longer term than seven j^ears, 
there is a cheaper and shv^rter method ojien to him 

AGRICULTURAL TENANCIES 

The law of landlord and tenant relating to agri- 
cultural tenancies must be dealt with seiJarately, 
because it differs in many res})ects from the law 
;ipl)lying to other tenancies. The law on the sub- 
ject was consolidated by the Agricultural Holdings 
Act, 1908. 

Compensation to Tenants for Im- 
provements 

Where a tenant of a holding has carried out any 
of the works mentioned below, and before so doing 
has obtained the landlord’s w’ritten consent for 
their execution, on quitting the premises he will 
be entitled to compensation. 

The improvements referred to are : (1) Erection, 
alteration, or enlargement of buildings ; (2) forma- 
tion of silos; (3) laying down of permanent pas- 
ture; (4) making and planting of osier beds; (5) 
making of water meadows or works of irrigation ; 
(6) making of gardens ; (7) making or improvement 
of roads or bridges; (8) making or improvement 
of watercourses, ponds, wells, or reservoirs, or of 
works for the application of water power, or for 
supply of water for agricultural or^domestic pur- 
poses; (9) making or removal of permanent fences; 
(10) planting of hops; (11) planting of orchards or 
fruit bushes; (12) protecting young fruit trees; 
(13) reclaiming of waste land; (14) warping or 
weiring of land; (15) embankments and sluices 
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by bringing the matter before a court of summary 
jurisdiction. 

Recovery of Deserted Premises 

Where the tenant has deserted the premises, 
and half a year’s rent is in arrear and no sufficient 
distress upon the premises, the landlord may get 
possession by making application to justices. 

The Lodger 

In the case of furnished lodgings, as well as in 
the case of furnished premises, the landlord gives 
an implied undertaking that the accommodation 
is reasonably fit for habitation. Again, in the 
case of lodgings the rules with regard to notice to 
quit are not the same as in the case of a tenancy. 
The lodger must give reasonable notice. In the 
absence of any agreement to the contrary, a lodger 
ha.s the right to the use of everything necessary 
to his enjoyment of the })remises, such as the 
door bell or the water closet. 


IN ENGLAND AND WALES 

against floods ; (16) erecting wire work in hop gar- 
dens. 

The tenant of a holding is entitled to compen- 
sation for any improvement he may have carried 
out in connection with the drainage system of his 
holding, provided that he has given his landlord 
notice in writing of his intention— showing how he 
proposes to do the work — not more than three, nor 
less than two months before commencing. Wlien 
the landlord receives such a notice he is entitled 
to make terms with the tenant both as regards the 
nature of the improvements and the terms of com- 
])ensation, or he may carry out the works himself 
and charge 5 per cent per annum on the capital 
outlay. 

The tenant of a holding is entitled to compensa- 
tion by his landlord in respect of certain other im- 
provements, whether he has obtained his landlord’s 
sanction or given him notice before proceeding or 
not. These improvements are as follows : (1) The 
chalking, claying (or spreading blaes upon) land, 
liming, or marling of land ; (2) clay burning ; (3) 
application of purchased artificial or other manure 
to the land; (4) consumption on the holding by 
cattle, pigs, sheep, or by horses other than those 
regularly employed on the holding, of corn cake c r 
other feeding stuff not produced on the holding, or 
of corn produced and consumed on the holding; 
(5) laying down temporary pasture with clover, 
grass, lucerne, sainfoin, or other seeds sown not 

49 
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more than two years prior to the determination of 
the tenancy. Repairs to buildings necessary for 
the proper cultivation or working of the holding 
(other than repairs which the tenant is under an 
obligation to execute), provided that the tenant, 
before executing any such repairs, gives notice in 
writing to the landlord with particulars, and does 
not execute them unless the landlord fails to do 
so within a reasonable time of such notice. 

The landlord and tenant may vary the terms of 
compensation as to this last class of improvements 
by agreement in writing. But subject only to 
that the landlord is not entitled to contract out 
of his liability and deprive the tenant of his right 
to compensation. Any other benefit allowed by 
the landlord in consideration of an improvement 
and the agreed or customary amount of manure 
to be returned to the holding are to be taken into 
account in ascertaining the compensation. 

If the parties fail to come to terms with regard 
to the amount of compensation, the matter is settled 
by arbitration. The rights of tenants who have 
paid compensation to outgoing tenants, or who 
have held during two or more tenancies,^ are pro- 
vided for in respect of compensation when they 
leave. 

A tenant of a holding is not entitled to com- 
pensation for improvements, other than manuring, 
that he has effected as tenant from year to year 
within one year before he quits the holding, or at 
any time after he has given or received notice to 
quit, or in any other tenancy within one year 
before the expiration of his contract. But it is 
otherwise where, before beginning the improve- 
ments, he has given his landlord notice, and the 
landlord has assented or failed to object within 
one month, or in a case where the landlord has 
served a tenant from year to year with notice to 
quit after he has commenced an improvement in 
the last year of his tenancy. 

If a tenant intends to claim compensation he 
must give notice of his intention before the deter- 
mination of his tenancy. 

Compensation for Damage by Game 

When the tenant of a holding has sustained 
damage to his crops from game which he has not 
the right to kill, he can recover compensation 
from his landlord if the damage exceeds one 
shilling per acre, but he must give notice as soon 
as may be after the damage has taken place, 
c 

Unreasonable Disturbance 

Where a landlord without good and sufficient 
cause, or for “reasons inconsistent with good 


estate management" terminates a tenancy, or 
refuses to renew a tenancy on being requested to 
do so one year before it terminates, or Where he 
demands an increase of rent, and the increase is 
proved *to be due to the tenant’s improvements, 
and as a result the tenant quits, the landlord is 
liable to compensate the tenant for all loss and 
expenses directly attributable to his quitting the 
holding. In order to entitle the tenant to recover 
it will be necessary for him, within two months 
after receiving notice to quit or a refusal to grant 
a renewal of the tenancy, to give notice to his 
landlord that he intends to claim; to give the 
landlord a reasonable opportunity of making a 
valuation of the goods, implements, produce, <kc., 
the subject of compensation ; and to claim com- 
pensation within three months after quitting the 
holding. No compensation is payable where the 
tenant has died within three months Iwjfore the 
date of the notice to quit, or before the refusal 
to grant a renewal of a lease for years. 

Compensation to Tenants when Mort- 
gagee takes Possession 

WTien a person occupies a holding under a 
contract of tenancy with a mortgagor, which is 
not binding on the mortgagee — 

1. If the mortgagee takes ]>ossession the occu- 
pier is entitled to any compensation which is or 
would have been due from the mortgagor to the 
occupier if the mortgagee had not taken posses- 
sion. 

2. If the contract is for a yearly tenancy or for 
a term c)f not more than twenty-one years, and if 
the mortgrigt e wishes to take possession otherwise 
than in accordance with the terms of the tenancy, 
he must give the tenant six months’ notice in 
writing, and he will be liable to pay compensa- 
tion for the occupier’s crops and any expenditure 
he has made in expectation of remaining until the 
end of his term. 

Compensation a Capital Outlay 

A landlord paying compensation to a tenant 
may make it a charge on the estate, and limited 
owners may apply capital money to the payment 
of compensation, (See also Chapter XX of this 
Part.) 

Fixtures and Buildings 

A tenant ot a holding may, before or within a 
reasonable time after the determination of the 
tenancy, remove any engine, machinery, fencing, 
or other fixture, or any building which he has 
affixed or erected, and for which he is not entitled 
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to compensation, or has not had to provide in 
accordance with the terms of any contract with 
his landlord. But the right of removal is subject 
to the following conditions : — ^ 

1. The tenant must pay all rent due, and fulfil 
all his obligations. 

2. As little damage as possible is to be done by 
the removal, and all damage done must be made 
good. 

3. The tenant must give the landlord one 
month’s notice before removing. 

4. The landlord may purchase within one month 
of notice, the price to be fixed by arbitration. 

These provisions apply to any fixture or building 
acquired though not erected by a tenant since 
31st December, 1900, but not to any fixture or 
building affixed or erected before 21st J^inuary, 
1884. 

Nodee to Quit 

Tn the case of an agricultural tenancy, unless it 
is agreed in writing that a half-year s notice shall 
be "sutlicient, a full year's notice is necessary for 
a valid notice to quit; except where a receiving 
order in bankruptcy is made against the tenant. 

When landlord requires land for the erection 
of labourers’ cottages or other houses, for gardens 
to cottages or houses, for allotments for labourers, 
for small holdings, for the planting of trees, for 
opening and working mines, gravel pits, ([uarries, 
A^c., for watercourses or reservoirs, for roads, rail- 
ways^ canals, tkc., he is entitled to give notice to 
quit for part only of the tenancy. The tenant is 
entitled to a proportionate reduction of rent, but 
he may convert such notice into a notice for the 
entire holding, provided he serves the landlord 
with a notice to that effect within twenty-eight 
days. 

Notice to quit and all other notices in the case 
of agricultural tenancies may be served on the 
person to whom it is given either personally or 
by leaving it for him at his last known place of 
abode in England, or by sending it through the 
post in a registered letter addressed to him there. 

Freedom of Cropping, &c. 

Notwithstanding any custom to the contrary, 
or any provisions of a contract of tenancy, the 
tenant of a holding has absolute freedom with 
regard to cropping of the arable land and the 
disposal of produce. He must make adequate 
provision to protect the holding from injury, and 
in case of disposal of the produce, supply equiva- 
lent manurial value. This freedom, however, is 
not extended to the last year of the tenancy, or to 
the period following a notice to quit; and if a 


tenant exercises his rights unfairly the landlord 
can recover damages, or restrain him. 

Distress 

A landlord is not entitled to distrain for rent 
that is more than one year in arrear, unless it has 
been the accepted practice for payment to be 
deferred for a quarter or half a year after the rent 
has become due, when for this purpose the year 
is to be calculated as from the time the rent falls 
due, according to the practice. 

Live stock belonging to another person, and 
taken in by the tenant of a holding to be fed at 
a fair price, is exempt from distress so long as 
there is sufficient other distress upon the premises. 
If there is not other sufficient distress, all that 
can be recovered by that distress is what will 
cover the price agreed to be paid for the feeding, 
or such sum as remains unpaid. 

Agricultural or other machinery hired by the 
tenant for the purpose of business and breeding 
stock p’*e exempt from distress. Disputes are 
settled by the County Court or a court of justices. 

Implied Conditions of Tenancy 

In conjunction with every agricultural tenancy 
the tenant, apart from any express agreement, im- 
l)liedly undertakes to manage and use the holding 
in a husbandlike manner according to the custom 
I of the locality. 

Market Gardens 

Where it has been agreed in writing by an agree- 
I raent made on or after 1st January 1896, that the 
I holding shall be let or treated as a market garden, 
j the tenant has the same right to remove fixtures 
or buildings affixed or erected, or acquired by him 
since 31st December, 1900, for the purpose of his 
business of market gardener as the tenant of an 
agricultural holding. (See p. 66.) The tenant is 
also entitled to remove all fruit trees and fruit 
bushes not permanently set out. But he must 
do so before the determination of his tenancy. 

In the case of tenancy made on or after 1st Jan- 
uary, 1896, the tenant is entitled to compensation 
for the following improvements : — 

1. Planting of standard or other fruit trees and 
fruit bushes permanently set out. 

2. Planting of strawberry plants. 

3. Planting of asparagus, rhubarb, and other 
vegetable crops which continue productive for two 
or more years. 

4. Erection or enlargement of buildings for the 
business of a market gardener. 
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Before proceeding to carry out these improve- lord's permission, or to give him notice, in order to 
ments it will not be necessary to obtain the land- be entitled to compensation. 

LANDLORD AND TENANT IN SCOTLAND. (See also p. 229.) 


Introductory 

In England, as has been seen, a tenant is any- 
one who holds or possesses lands or tenements by 
any kind of title, either in fee, for life, for years, 
or at will. In Scotland, however, the term tenant 
is used exclusively to denote the lessee or party 
to whom a lease is granted. A lease is a contract 
by which a lessor or proprietor for the time being 
of lands or other heritable subjects grants to the 
lessee or tenant the use or occupation of the sub- 
jects let during a specific period, in consideration 
of a stipulated rent or other prestation, and sub- 
ject to such terms and conditions as may be mutu- 
ally agreed upon. The contract itselt creates a 
personal obligation between the parties, while 
possession of the subject let following on the lease 
confers a real right upon the lessee. Originally 
the lease took the form of a grant from the pro- 
prietor, but owing to the advance of civilization 
and the improvement of agriculture it became 
necessary to introduce a variety of conditions 
obligatory on both parties, and the lease gradually 
assumed its present form of a bilateral contract. 
Leases may be divided into t\NO main heads: 
those of ordinary duration, where the recognized 
relations of landlord and tenant subsist ; and those 
known as “building” and “long” leases, w'here 
the lessee practically acquires the rights of a pro- 
prietor during the currency of the lease, subject 
to payment of rent and the performance of certain 
conditions as to building, <kc., contained in the 
contract. 

We shall first treat of leases of ordinary dura- 
tion, and at the close make brief reference to 
building and long leases. 

The Constitution and Effects of 
the Contract 

Leases were formerly regarded as merely per- 
sonal grants conferring no real right to the subject 
let on the part of the tenant. In order, there- 
fore, to give tenants security of possession against 
singular successors (i.e. purchasers, as distinguished 
from heirs) without the necessity of sasine or in- 
feftment, the Act of 1449 , c. 18 , was passed, where- 
by possession of the subjects let was substituted 
for sasine. This statute applies to leases of agri- 
cultural subjects, houses, mills, fishings, ferries, 
harbours, minerals, and whatever is annexed to 


the ground, but is inapplicable to leases of game, 
which involve rights of {personal privilege rather 
than real rights. Of course against the gran ter 
and his heirs, as distinguished from singular suc- 
cessors, a peiqxitual lease or a lease where no rent 
is stipulated, or one where the accruing rents are 
appropriated i)rosi)ectively to the payment of a 
debt due to the tenant, is still effectual. But in 
order to have the benefit of the statutory pro- 
visions it is essential that (a) the lease, if for more 
than one year, must be in writing; {h) it must 
specify a definite term of endurance ; (c) the rent, 
which may be in money, gram, or .services, must 
be fixed ; and {d) the lea.se must be followed by 
possession on the part of the tenant. As regards 
the first of these essentials, the lease should not 
only be written but contained in a probative 
document, that is, one formally executed in pre- 
sence of witnesses. If the writing be not proba- 
tive the lease may still be valid, provided, in the 
first place, possession have followed upon it, or, in 
the second, it have been followed by rei mier- 
i.e. the occurrence of .some circumstance 
on the faith of the bargain, such as the perfor- 
mance of an act in implement of the contract. A 
written obligation to grant a lease is equivalent to 
an actual lease, and a missive of lease, if holograph 
or the partie.^ or tested, is effectual, if followed by 
j)osses.sion or rei interventus. A “ verbal ” lease, 
that i.s, one not constituted by probative writing, 
is effectual for one year only, no matter what the 
term of endurance stipulated may be, when fol- 
lowed by possession or rei interventus. The lease 
must not only be probative but be duly stamped 
with the a])proi)riate stamp. A lease which has 
been entered into by either of the parties through an 
error in essentialibus^ as distinguished from mere 
mistakes as to accessory conditions, or by reason 
of the fraud of the other party or his agent, is 
voidable at the option of the party defrauded, if 
the rescission of the contract has been timeous 
and not injurious to innocent third parties who, 
on reliance on it, have onerously acquired rights 
which the rescission would defeat. 

By whom a Lease may be Granted 

The lease may be granted by any proprietor 
whose right to the subjects has been completed 
by infeftment, that is, by formal possession under 
a good title. If, however, the proprietor's right is 
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merely personal at the date of the contract, the 
lease w,ill be validated as against singular suc- 
cessors by the subsequent completion of his title, 
provided no mid - impediment has intervened; 
though so far as the grantor’s heir is concerned, 
he being in law one and the same person as his 
ancestor, the succession to the property could be 
taken up by him only subject to the personal 
obligation of his predecessor. Leases of a wife’s 
heritable estate are valid though granted by the 
husband, so long as the wife survives and pro- 
vided the husband’s marital rights have not been 
excluded by a marriage contract or other settle- 
ment. If the husband’s rights have been so ex- 
cluded, the wile may grant leases without her 
husband’s consent during their joint lives ; other- 
wise the husband’s consent is necessary. Trustees 
are, by the Trusts (Scotland) Act of 1867, specially 
authorized to grant lorises of the heritable estate 
of the truster, not exceeding twenty- one years 
for agricultural lands and thirty-one years for 
minerals. Curators boiih^ i.c. factors for minor 
and pui)il children, have now, in virtue of the 
Judicial Factors (Scotland) Act of 1889, the same 
powers as trustees. A minor who is without 
curators may grant a valid lease, but on proof 
that it has been granted to his disadvantage it 
may be reduced. If he has curators he may, with 
their consent, grant a lease for any period that may 
be agre^^d on, though it also may be reduced on 
proof ol lesion to the minor. If a lease be granted 
by ^v,ch a minor without his curator’s consent, no 
proof of actual lesion to the minor is necessary for 
its rescission. Generally s^jeaking, it may be said 
that heirs of entail may grant “ordinary” leases 
to the extent permitted by the entail statutes, 
but if this powa*r be exceeded the lease is deemed 
an alienation of the estate, and as such may be 
set aside. The right of a j)roprietor to grant 
leases is not curtailed by his granting heritable 
securities affecting his estate, since the radical 
right still remains with him. But his title may 
be affected by real diligence against his estate, by 
his insolvency or sequestration ; or if the security, 
though really a security, takes the form of an ex 
facie absolute conveyance of his property, in which 
case the rights of proprietorship are transferred to 
his disponee. A lease by a liferenter is effectual 
only during the subsistence of the liferent; and 
a proprietor whose right is burdened with a life- 
rent is entitled to grant leases only with the con- 
sent of the liferenter. 

To whom Leases may be Granted 

The person or persons to whom a lease may be 
granted are dependent solely on the agreement of 


the parties. A lease granted to a tenant by name 
passes to his heir-at-law at his death, if the tenant 
should die before the expiration of the lease, even 
although heirs are not mentioned. If granted to 
two or more persons as joint tenants, the interest 
of one of the tenants who predeceases the other 
during the currency of the lease will pass, at his 
death, to his heir-at-law, and not to the surviving 
tenant. On the other hand, where the lease is 
granted to two joint tenants and the survivor and 
their heirs, each of the original tenants has a joint 
right during his life, but on his death the sole 
right in the lease passes to the surviving tenant. 
A company registered under the Companies Act 
or a corporation may, as such, be the tenants of 
a lease : but where it is granted to an ordinary 
I company or firm it is, in practice, customary to 
take the lease to the partners and the survivors 
and survivor, as trustees for the firm or company, 
the partners being bound not only as partners but 
as individuals. A lease granted to a company 
is terminated by the dissolution of the company, 
unless otherwise stipulated, or by its sequestra- 
tion, if assignees have been excluded in the lease. 
The death of the grantor before the term ot entry 
voids the lease. 

Obligations and Conditions Common 
to all Leases 

The usual conditions of the lease are, on the 
part of the landlord^ that he w^arrants the tenant’s 
full and undisturbed possession of the subjects 
I during the continuance of the lease, and protec- 
t\(m against all encroachments on his right. No 
obligation, however, lies upon the landlord to 
restore the subjects if they are destroyed by in- 
evitable accident. In an urban lease the landlord 
is bound to mainUiin the house in a ten an table 
condition, and if he fail in his obligation the 
tenant is entitled to damages, or in some cases 
to abandon the lease. But it a tenant continues 
to inhabit a house which he believes to be, owing 
to the landlord’s fault or negligence, dangerous to 
health, he cannot hold the latter responsible for 
any consequences wdiich follow^ On the 2 ^cL'i^t of 
the tenant^ the usual conditions are that under 
the contract he acquires right to the annual fruits 
and to the use and possession of the subjects let, 
in respect of the payment of the stipulated rent. 
There is an implied obligation in an agricultural 
lease that the tenant shall stock and labour his 
farm according to the rules of good husbandry; 
that he shall regularly pay his rent; that he shall 
keep and leave the houses and the enclosures on 
the farm in good and sufficient repair; and that 
he shall remove himself, his family, dependents, 
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and goods from the subjects at the termination of 
the lease. As the tenant is entitled to the use of 
the subjects, he has a claim for diminution of the 
rent, or in some cases for a total discharge of his 
liability, if the subjects of the lease are rendered, 
by any cause outwith his power, unfit for the pur- 
pose for which they were let. The destruction of 
a part of the subject of the lease will not, however, 
release the tenant, unless the part be essential for 
the purpose for which the premises were let ; and 
in determining the question whether the subject 
was either entirely or in a material part so de- 
stroyed as to make it unfit for the purposes for 
which it was let, a case of destruction is not made 
out by showing that the premises have been made 
uncomfortable and unsuitable for a limited time. 
When such a calamity as a fire, aftecting both 
parties, has accidentally occurred, a tenant may 
reasonably be called on to submit to considerable 
inconvenience as the natural and often necessary 
consequence ; and if the damage be such as to be 
accurately described as causing the tenant simply 
“considerable inconvenience”, he is not entitled 
to throw up his lease, but is bound to give his 
landlord an opportunity to make good the dam- 
age without loss of time. In any event a tenant 
is not entitled to abandon the subject leased and 
to be freed from his obligation to pay the rent 
except on giving due notice to the landlord. If 
the failure of the subject be due to supervening 
legislation, the risk is with the tenant. An agri- 
cultural tenant has no right at common law, and 
apart from stipulation, to kill game other than 
hares and rabbits, as to which his rights are now 
defined by the Ground Game Act of 1880 . Where, 
however, the landlord has unduly increased the 
game on the farm beyond a fair average stock, the 
tenant is entitled to damages, A tenant has no 
right, apart from express stipulation, to fish with 
rod or net on streams or ponds within his fanu ; 
nor is he entitled, without the landlord's consent, 
to change the use of the sul)ject from that for 
which it was let. Apart from express agreement 
a tenant has no claim for the expense of improve- 
ments which he makes spontaneously and pre- 
sumably for his own use and interest, except 
under the Agricultural Holdings Acts, in holdings 
which are purely agricultural. The taxes and 
public burdens imposed on the subjects are pay- 
able by the tenant, though in the case of furnished 
houses the practice, apart from stipulation, is that 
the landlord pays the whole taxes applicable. The 
tenant is bound to remove at the expiration of the 
lease, on the adoption of the appropriate procedure 
of warning him to remove being given by the land- 
lord, and failing his doing so he may be ejected by 
warrant from the Sheriff, i.e. County Court Judge. 


The precise proceedings necessary are somewhat 
too technical for inclusion Sn this notice. , While 
these are the common conditions in a lease, there 
may be ^n infinite variety of others applicable to 
the special circumstances of the particular lease 
or nature of the subjects let, which are too nu- 
merous to mention. 

Special Conditions and Forms Appli- 
cable to Different Classes of Lease 

The special provisions applicable to agricultural 
and mineral leases of lands are very numerous, 
and it is not possible within the compass of this 
article to consider them. A word may, however, 
be said with reference to leases of various rural 
subjects and to urban leases. Mills, salmon fish- 
ings, a mansion house with shootings and deer 
forests, all form proper subjects of a lease. In 
the case of mills the lease usually includes the 
fixed machinery, with an obligation on the tenant 
to keei) it in good working repair during his 
tenancy. The tenant of salmon fishings, whether 
by net or rod, is limited in his rights by statute, 
as wx*ll as by sjjecial Acts of Parliament and the 
rules and by-laws of Commissioners applicable to 
the principal rivers of Scotland and their tribu- 
taries, and to the jurisdiction of local f)r district 
boards. These prescribe inter alia the annual 
close time, the manner of fishing which is per- 
missible, the size of net which may be used, and 
the observance of the weekly interval, technically 
known as the “Saturday slap”. In leases of 
shootings and deer forests, special provisions as 
to watching and jj reservation, the head of game 
which may be killed, and so forth, are generally 
inserted ; while such leases usually also contain 
general .stipulations that the tenant shall exercise 
hi.s rights in a fair and sportsmanlike manner, 
and leave a sutiicient breeding stock on the ground 
at the termination of his tenancy. Without special 
stipulation the tenant has no power to sublet. 
With regard to urban subjects, which include 
houses, shops, and manufactories, the lessee has 
an implied power to sublet, though the privilege 
does not apply to leases of furnished houses. ' An 
a.ssignation of an urban lease must be intimated 
to and accepted by the landlord to enable the 
lessee to be relieved of his obligation. In a sub- 
lease the principal tenant remains bound, unless 
the landlord has agreed to relieve him and accept 
the sublessee in his stead. A subtenant is not 
bound to remove without warning. The landlord 
is bound to keep the drainage in order, and the 
house wind- and water-tight. The tenant, on the 
other hand, is bound to keep the interior of the 
subjects let in good order and repair, ordinary 
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wear and tear excepted. The tenant cannot re- 
move, at the termination of the lease, any furni- 
ture or fittings which have been built into or made 
to form part of the structure of the building, or 
which cannot be removed without damaging the 
structure or the walls or floors. 

Building and Long Leases 

It is not possible within the scope of the present 
article to say more than a word or two in connec- 
tion with such leases. Under a building or long 
lease the ordinary relation of landlord and tenant 
is materially altered, the tenant occupying the 
position more of a quasi - pro]:)rietor than of a 
tenant stricUy so-called. In practice, the tenant 
under such a lease acquires a i)osition (slosely 
analogous to that of an ordinary fee-simple pro- 
prietor, and by the terms of his contract he is 
placed under obligations similar to those im})osed 
on a vassal under a feu contract. The lease is, as 
its name implies, for a lengthened })eriod, ninety- 
mne years being a usual duration, and nine hun- 
(Ired and ninety - nine years by no means an 
uncommon one. The granting of such leases was 
not recognized by the Legislature until 1857, 
when the Registration of Leases (Scotland) Act 


was passed. By the Trusts (Scotland) Act of 1867 
it was made competent for the Court of Session 
(the Supreme Court of Scotland), on the petition 
of trustees acting under any trust deed, to grant 
authority to such trustees to grant long leases of 
any part of the heritable property included in the 
trust estate. Provisions are also included in the 
Entail Acts enabling heirs-of-entail to grant long 
leases of the entailed lands. Provided certain 
statutory requirements are observed, the Registra- 
tion of Leases Act above referred to enabled a 
tenant under a long lease to make his leasehold 
right a fund of credit, and to give to a creditor 
a valid security over the subjects leased, which 
should be good in a question with a singular 
successor of the landlord, although the right of 
the creditor had not been completed by actual 
j)ossession of the subjects leased. This was 
affected by authorizing the lease to be recorded 
for publication in the Register of Sasines, which, 
subject to the limitations stated in the Act, was 
declared to have the effect of possession. Such 
lea.ses must be probative, and the period of their 
endurance must not be less than thirty-one years. 
Except in the case of leases of mines and minerals, 
the extent of the land leased must be set forth, 
and it must not exceed 50 acres. 


LANDLORD AND TENANT IN IRELAND 


The relationship existing between landlord and 
tenant in Ireland differs fundamentally according 
as the subject-matter of the tenancy is or is not 
agricultural land. If the subject-matter of the 
tenancy is not agricultural land then it is on the 
whole true to say that in Ireland as in England 
the terms of the tenancy are dependent in the 
main on the agreement made between the parties : 
the rent, the length of the term, and generally the 
conditions of the tenancy are such as the parties 
themselves agree upon. But where the sulyect- 
matter of the tenancy is agricultural land, or land 
partly agricultural and partly pastoral in its 
nature, then as a general rule the terms of the ten- 
ancy are settled not by the agreement of the parties 
at all, but by law ; the amount of the rent is fixed 
by a Court; the term is perpetual; the conditions 
are those enacted by Parliament, and the contract 
of the parties cannot vary them. That being so, 
it is necessary to treat separately of the general 
law of landlord and tenant and the law as applied 
to agricultural land. 

In dealing with the law of landlord and tenant 
in general in Ireland, it is only here intended to 
point out the main points in which that law differs 
from the law in England. 


The first and fundamental difference is a differ- 
ence in the theory of the law, and though some- 
what technical it has results too important to per- 
mit of its being passed over. According to English 
law the relationship of landlord and tenant, carry- 
ing with it the peculiar right of distress, is only 
created where the landlord agrees with the tenant 
that the tenant shall have the right to occupy land 
in consideration of a rent for so long a period as 
shall contcmjdate the resumption of occupation by 
the landlord or those deriving under him. For 
example, a man owning land in fee simple may let 
his land for five, or fifty, or five hundred years at 
a rent ; by so doing he becomes a landlord of the 
land; but, however long such a term, the agree- 
ment contemplates that, when the term is ended, 
the landlord, or someone claiming under him, shall 
resume possession of the land. Again, a man who 
has himself a lease of a plot of land for one hundred 
years, paying rent therefor, may make another let- 
ting for five, or fifty, or ninety-nine years from thf 
beginning of his own one hundred years at an in- 
creased rent, and by so doing becomes himself a 
landlord, and has the rights of a landlord, because 
there is reserved to himself or those who come 
after him the right to resume possession when the 
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term so created has ended. But in Ireland it is 
different, and since 1860, when what is known as 
Deasy’s Act was passed, the relation of landlord 
and tenant is deemed to be founded on the express 
or implied contract of the parties, and a reversion 
is not necessary to such relation, which is deemed 
to subsist in all cases in which there shall be an 
agreement by one party to hold land from or under 
another in consideration of any rent. A reversion 
not being necessary, when A lets to B land for ever 
at a rent, A has all the rights of a landlord by dis- 
tress or otherwise; and few tenures are commoner 
in Ireland than a lease for ever, or fee-farm grant 
as it is called; and it is not unusual to find several 
fee-farm grants of the same piece of land super- 
imposed one upon the other. For example. A, who 
holds by an original grant from the Crown, may 
have granted Blackacre to B for ever at a rent of 
£2; B may have subgranted to C at £10, also for 
ever ; C to D for ever at £25 ; and so on, sometimes 
to six or seven fee-farm grants and subgrants; 
and in every case the grantor and grantee stand 
to one another strictly as landlord and tenant. 
Further, and perhaps more important, a lease- 
holder may in Ireland sublet for the whole of his 
term and so create the relationship of landlord and 
tenant between himself and the sublessee. 

Creation of Tenancies 

There are in Ireland statutory provisions similar 
to Section 4 of the Statute of Frauds (see p. 52) 
whereby an agreement concerning any interest in 
land must be in writing, signed by the party against 
whom it is to be enforced. In Ireland, however, 
it is further necessary that any contract of tenancy 
whereby the relation of landlord and tenant is 
intended ^o be created for any freehold estate or 
interest, or for any definite period of time, not 
being from year to year or any lesser period, shall 
be by deed executed or note in writing, signed by 
the landlord or his agent thereto lawfully author- 
ized in writing. So that, whereas in England a 
lease for any period up to three years may be made 
by word of mouth, in Ireland if the period is 
greater than a year it must be by deed or by a 
written memorandum signed by the landlord or 
his authorized agent ; and again, whereas in Eng- 
land a lease for more than three years must be by 
deed (see p. 52), in Ireland a lease for any term, 
long or short, may be made by a simple agreement 
^signed by the landlord or his duly authorized agent. 

Surrender 

A surrender of any tenancy may in Ireland be 
made by a simple writing signed by the tenant. 


Where the Tenant Overholds 

In England a tenant retaining possession after 
the det/irmination of his tenancy by efflux of time 
or notice to quit becomes a tenant at will, and can 
be turned out, or may leave at any time ; but in 
Ireland, in case any tenant, or his representative, 
after the expiration or determination of the term 
agreed on in any lease or instrument in writing^ 
shall continue in possession for more than one 
month after demand of possession by the landlord 
or his agent, such continuance shall, at the elec- 
tion of the landlord, be deemed to constitute a 
new tenancy from year to year, subject to the 
former rent and to such of the agreements con- 
tained in the lease as may be applicable to the 
new holding. 

Assignment of Tenancies 

In Ireland the interest of the tenant in any lands 
under any contract of tenancy must be assigned by 
deed or by an instrument in writing, signed by the 
party assigning; and in the case of any written 
contract of tenancy created since Jst June, 1826, 
containing a condition prohibiting assignment, it 
is not lawful to assign the lands or any ])art thereof 
unless the landlord or his agent authorized in writ- 
ing consent and testify their const‘nt by executing 
the assignment, or by endorsing their consent on 
the assignment. An assignment in breach of this 
p?'ovision is simply null and void, and even the 
assignor himself can take advantage of its being 
void. Every person, being an assignee, becomes 
liable for the rent and on the covenants in the 
lease so long as he remains such assignee; and 
further, if he assign over the lease to some other 
person in the interval between two gale days, re- 
mains liable for the rent and on the covenants up 
to and including the gale day next following the 
service of notice of the assignment upon the land- 
lord. 

An original lessee in England remains always 
liable on the rent and covenants ; but in Ireland, 
where an original tenant assigns, and the consent 
of the landlord is given in the manner mentioned 
above, then the landlord so consenting releases the 
original tenant from all future rent and all future 
breaches of the agreements in the lease, but not 
from any already accrued rent or any already exist- 
ing breaches of agreement. 

Subletting 

When a contract of tenancy contains no prohi- 
bition of subletting, the tenant may sublet the 
whole or any part of the premises; but if this con- 
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tract of tenancy forbids subletting, then any sub- 
letting ir void unless the landlord or his agent 
thereto lawfully authorized testify his consent by 
executing the sublease or endorsing such consent 
on the sublease; and no receipt of rent by the 
landlord is deemed a waiver of any such agreement 
against subletting ; and further, any one such con- 
sent is not a general waiver of the benefit of the 
agreement against subletting. 

If any tenant sublet, then the head landlord, if 
any gale of the head rent is a month in arrear, may 
serve notice on the subtenant to pay to him so 
much of the rent due by the subtenant as will 
discharge the head rent in arrear ; and upon such 
notice the subtenant becomes liable directly to 
the head landlord for such head rent, and pay- 
ment thereof is a discharge pro tanto (si the 
subrent; or^ the subtenant, without any such 
notice, may voluntarily pay any head rent in 
arrear, and so be discharged pro tanto in respect 
of the subrent. 

Covenants and Conditions Implied by 
Law 

By Deasy's Act, in every written contract of 
tenancy made after the passing of that Act (28th 
August, 1860), there has been implied on the jKirt 
of the landlord an agreement (1) that the landlord 
has good title to make such lease ; and (2) that the 
tenant shall have quiet enjoyment of the premises 
so long as the tenant pays the rent and performs 
his agi cements in the lease; and there is also im- 
plied on the part of the tenant an agreement (1) 
to pay rent and taxes; (2) to keep the premises 
in good repair; (S'! to deliver uj) the premises in 
such good repair (accidents by fire without the 
tenant’s default excepted); and these agreements 
are implied whether anything is said about repairs 
in the contract of tenancy or not. If there is a 
specific agreement to keep the premises in repair 
then the tenant must reinstate them if burnt down ; 
but where there is a written or parol letting of 
a dwelling house or other building constituting 
the substantial matter of the letting, and such 
letting was not made subject to an agreement on 
the tenant’s part to repair, then if the premises 
are destroyed, or become incapable of beneficial 
enjoyment, by accidental fire, without the ten- 
ant’s default, the tenant, on paying all rent due 
or accruing due, may surrender the premises and 
be freed from the rent and covenants thence- 
forth. 

Housing, Town-planning, &c., Act 

This Act does not apply to Ireland. 


Fixtures 

Fixtures are in Ireland the same things as in 
England (see p. 57), and the general law appli- 
cable to them is the same, with a modification em- 
bodied in s. 17 of Deasy’s Act, whereby it is enacted 
that “Personal chattels, engines and machinery, 
and buildings accessorial thereto, erected and affixed 
to the freehold by the tenant at his sole expense 
for any purpose of trade, manufacture, or agricul- 
ture, or for ornament, or for the domestic conveni- 
ence of the tenant in his occupation of the demised 
premises, and so attached to the freehold that they 
can be removed without substantial damage to the 
freehold or to the fixture itself, and which shall 
not have been so erected or affixed in pursuance 
of any obligation, or in violation of any agreement 
in that behalf, may be removed by the tenant or 
his executors or administrators during the tenancy, 
or, when the tenancy determines by some uncer- 
tain event, and without the act or default of the 
tenant, within tw^o calendar months after such 
determination, except so far as may be otherwise 
s])ecially ])rovided by the contract of tenancy; pro- 
vided that the landlord shall be entitled to reason- 
able com])ensation for any damage occasioned to 
the ])remises by such removals.” Further, in Ire- 
land, wdiere the tenant becomes bankrupt, unless 
his assignees elect to take the tenancy and do 
not disclaim, such assignees acquire no right to 
the fixtures; and should they elect to take and 
afterwards disclaim, then the Court has in Ireland 
no power to order the sale of fixtures for the benefit 
of the bankruj)t’s creditors, but such fixtures pass 
to the landlord with the premises. 

Bankruptcy of the Tenant 

See Chapter XI of this Part. 

Landlord’s Remedies for Rent 

Landlords in Ireland can, as in England, distrain, 
and the law is practically the same in both coun- 
tries, though the formalities differ slightly. The 
landlord may also sue for his rent— in the County 
Court if the amount sought to be recovered is £50 
or under, in other cases in the High Court. 

Ejectment for Non-payment of Rent 

Where a year’s rent falls into arrear, a landlord, 
in Ireland has the right to bring an action for the 
recovery of the land itself— in the County Court 
where the rent is under £100 a year, and otherwise 
in the High Court. In such an action, after the 
landlord has obtained judgment, the tenant can 
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redeem the holding on payment within six months 
of all the rent in arrear; but should the holding 
be agricultural, then no matter how many years’ 
rent is in arrear the tenant may redeem on pay- 
ment of two years’ arrears, without prejudice to 
the landlord’s right to obtain personal judgment 
against him for the balance of the arrears. 

Other Ejectments 

The landlord in Ireland has practically the same 
remedies for recovering possession on the expiry 
of the term demised as in England, including sum- 
mary proceedings at Petty Sessions in the case of 
small properties overheld. Where the annual valua- 
tion for rating puposes is £30 or under, or the 
annual rent is less than £100, the landlord may 
proceed in the County Court ; but in other cases 
he must proceed in the High Court. 

Notice to Quit 

The law in Ireland as to notices to quit is in the 
main the same as in England (see p. 63), but where 
the holding the tenancy in which is to be deter- 
mined is agricultural or pastoral, special sUtutory 
provisions have been enacted in the Notice to 
Quit (Ireland) Act, 1876. Of course any express 
provision in the contract of tenancy as to notice 
to quit must be followed; but where there is no 
such provision, and notice to quit is necessary, the 
periods for which such notices must be served are 
as follows: — 

A. In the case of yearly tenancies : — 

(a) If non -agricultural and non-pastoral, half 

a year’s notice expiring at the end of 
any year of the tenancy. 

(b) If agricultural or pastoral, then 

(i) If created before 15th August, 1876, half 

a year’s notice expiring on the last gale 
day of a calendar year, 

(ii) If created since 15th August, 1876, one 

year’s notice expiring on any gale day, 
unless the tenant has become bankrupt, 
and then half a year’s notice expiring 
on any gale day is sufficient. 

B. Tenancies for one year certain: no notice, 
unless created after 22nd August, 1881, and the 
holding is agricultural or pastoral, in which case 
there must be one year’s notice expiring on any 

^ale day. 

C. Tenancies at will : no notice, except in agri- 
cultural or pastoral holdings created after 1870, 
in which case half-year’s notice expiring on last 
gale day of calendar year. 

A notice to quit an agricultural or pastoral hold- 


ing must bear a special half-crown impressed stamp, 
but no other notice to quit need be stamped. 

Tenancies within the Land Law 
(Ireland) Acts 

Under an Act passed in the year 1870 a tenant 
of an agricultural holding in Ireland might, if 
turned out of his holding, obtain compensation for 
any improvements made by him or his predecessors 
in title on the holding, with a limitation of the 
amount laid down in that Act. This, however, 
failed to satisfy the tenants, who demanded what 
w^ere known as the “Three F.’s”, viz.. Fair Rent, 
Free Sale, Fixity of Tenure; and in 1881 their 
demands were conceded by the Land Law (Ire- 
land) Act, 1881, which has been amendecl and ex- 
tended by many subsequent Acts. The Land Law 
Acts only apply to holdings \^hich are agricultural 
or pastoral, or partly agricultural and partly pas- 
toral, and only when such holdings are not de- 
mesne lands, or accommodation lands called “ town 
parks ”, and are not lands let to meet a temporary 
necessity or convenience of the landlord or tenant. 
Under these Acts holdings to which they apply 
have been divided into two broad classes: “pre- 
sent tenancies”, those existing at the pavssing of 
the Act of 1881, or created before 1st January, 
1883, in holdings in which tenancies were subsist- 
ing at the passing of the Act; and “future ten- 
ancies”, tenancies which are not present tenancies. 
At first there was no interference with leases, but 
by subsequent legislation persons bolding a “pre- 
sent tenancy” under a lease, as well as under a 
tenancy from year to year, have been given the 
right to obtiiin the advantages conferred by the 
Act of 1881. Those advantages are as follows : — 

1. Fair Rent . — A tenant of a present tenancy 
may apply to the Court of the Land Commission 
to have a fair rent fixed upon his holding. Upon 
such application the Court hears evidence by both 
landlord and tenant, the holding is inspected by 
one of the lay Commissioners, and the Court fixes 
a fair rent on the holding. This rent is for a term 
of fifteen years, and at the end of that time it may 
be reviewed at the instance of either landlord or 
tenant. The principle underlying the fixing of the 
amount of the fair rent is that the tenant is to pay 
the amount an occupying tenant working the hold- 
ing with reasonable skill and industry could make 
out of the farm ; but the tenant is not to be rented 
upon improvements made by himself. The rent 
may also be fixed by agreement, and such agree- 
ment when filed has the same effect as a fair-rent 
order. 

2. Fixity of Tenure, — When a fair rent has been 
fixed the tenant becomes possessed of a “statutory 
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term”, renewable every fifteen years. During that 
term he caiyiot be compelled to pay a higher rent 
than that fixed, and he cannot be compelled to 
quit his holding except in consequence of a breach 
■ of some one or more of the “ statutory conditions 
These are : — 

(1) To pay the fair rent at the appointed times. 

(2) Not to commit waste. 

(3) Not to sublet or subdivide the holding with- 
out the landlord’s consent. 

(4) Not to do any act whereby his tenancy becomes 
vested in an assignee in bankruptcy. 

(5) To permit the landlord, paying due compen- 
sation, to enter to quarry or mine, open roads, 
view waste, and exercise sporting rights. 

(6) Not to open a house for the sale of intoxicat- 
ing liquors without the consent of the landlord.* 

Certain rights to resume portion of the holding 
for hoTvoL fide building or allotment purposes are 
reserved to the landlord. 

3. Free Sale. — The tenant of every holding, 
whether a present or futuic tenancy, if it is an 
agricultural or ])astoral, or partly agricultural and 
]) irtly pastoral holding, may sell his tenancy for 
the best price that can be got, subject to regula- 
tions of which the following are the most impor- 
tant: — 

(1) Except with the consent of the landlord, the 
sale shall be to one person only. 

(:') The tenant must give notice to his landlord 
of his intention to sell. 

(3; On receipt of such notice the landlord may 
purchase the tenancy for such sum as may be agreed 
upon, or, failing agreement, as may be ascertained 
by the Court to be the true value thereof. 

(4) On a sale to a person other than the landlord 
the vendor must furnish in writing to the landlord 
the name of the proposed purchaser and the amount 
of the consideration. 

(5) If the tenant fail to give such information the 
Court may declare the sale void. 

(6) The landlord may refuse on reasonable grounds 
to accept the purchaser as tenant, and the reason- 
ableness of the grounds is a matter for the Court 
to decide. 

(7) When the tenancy is subject to statutory con- 
ditions and the sale is made in consequence of pro- 
ceedings by the landlord for the purpose of recover- 
ing possession by reason of the breach of any of 
such conditions, the landlord is to be paid out of 
the purchase money all arrears of rent and damages, 
if any, for such breach of condition. 

(8) Where the improvements on the holding are 
the property of the landlord (a condition of things 
not usual in Ireland) the landlord may consent to 
have them sold with the tenancy to the incoming 
tenant, and the value to be paid to the landlord 


for them will be ascertained by the Court and paid 
out of the purchase money. 

(9) The landlord must be paid all claims for 
arrears of rent and breaches of condition out of 
the purchase money when he gives timely notice 
of such claims to the purchaser. 

Land Purchase Acts 

The acquisition of the “three F’s” under the 
Land liaw Acts did not satisfy the tenants. They 
desired to become the proprietors of their hold- 
ings, and accordingly a system was inaugurated 
whereby the landlords were purchased out by the 
tenants, the State advancing the purchase price to 
the tenants at a low rate of interest and repayable 
by instalments over a long series of years. Pro- 
visions with this object were introduced into the 
earlier Land Law Acts, but were only in a small 
number of cases availed of by the tenants; but 
in 1903, by what is known as the Wyndham Act, 
a great step in advance was taken, and the trans- 
fer of the f?e in the lands to the tenants greatly 
facilitated. The new principle introduced in the 
Wyndham Act w^as the free gift by the State of 
a i)ercentage on the purchase price called the 
“bonus”, to bridge the difference between what 
the tenants said they could afford to pay and 
w^hat the landlords said they could afford to take. 
The Act of 1903 w^as amended by the Irish Land 
Act, 1909; and under these Acts the method 
adopted is shortly this: — 

First of all, estates, and not holdings, are sold 
— that is, wdiere a group of tenants under one 
landlord, comprising all the tenants on what is 
normally an estate, or so many of them as the 
Land Commission may deem to be tenants of an 
“estate”, can agree wdth their landlord as to the 
price to be paid for their holdings, a sale may be 
carried through. 

The agreements entered into are lodged with 
the Land Commission, and when the Commission 
approve of the sale the Land Commission advance 
the whole of the purchase money, w^hich is paid 
to the landlord, plus the “bonus”, varying in 
amount wdth the ratio the purchase price bears to 
the rental of the estate ; if the number of years’ 
l)urchase is small the bonus is larger, and vi'ie 
versa. 

When the advance is sanctioned, then the 
several holdings are vested in their respective 
purchasers by vesting order, and the purchasers 
become owners in fee, subject to the payment of 
a terminable annuity to the Land Commission. 
The amount of that annuity is ascertained by 
taking 2| per cent as interest on the purchase 
price, and adding thereto ^ per cent as a sinking 
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fond for repayment of the advance, making the 
ordinary period for repayment about fifty years. 

The fee thus vested in the tenants is of course 
subject to the annuity payable to the Land Com- 
mission, but it is further subject to certain con- 
ditions, the most important of which are : that the 
tenant’s interest descends on his death not on his 
heir, but is distributable amongst his next-of-kin 
as personal estate ; and the holding of the tenant 
cannot, so long as the annuity is a charge upon it, 
be mortgaged for more than ten times the value 
of the annuity without the consent of the Land 
Commission. 

The ownership of all land so purchased out 
must be registered in the Registration of Title 
OflSce. 

Town Tenants Act, 1906 

The position of a tenant of premises in a towm 
in Ireland was enormously improved by the pass- 
ing of the Town Tenants (Ireland) Act, 1906. 
That Act deals with two things; (1) improve- 
ments made in the leased premises, (2) com- 
pensation to the tenant where the tenancy is 
determined capriciously by the landlord ; and the 
two things are quite distinct, though in many 
cases a tenant may claim in respect of both. 

Compensation for Improvements 

Section 1 of the Act provides that a tenant on 
quitting his holding may claim compensation, to 
be paid by the landlord, in respect of all iinj>rove- 
ments made on the holding by the tenant or his 
predecessors in title which (a) add to the letting 
value of the holding, {b) are suitable to the char- 
acter of the holding, and (c) have not diminished 
the letting value of any other property of the same 
landlord. 

By Section 17 the provisions of the Act with 
regard to compensation for improvements apply 
only to holdings which are houses, shops, or other 
buildings situate in urban districts, towns, or 
villages, and w^hich are occupied either for resi- 
dential or business purposes, or partly for resi- 
dential and partly for business purposes. There 
is in the Act no definition of the term “village”, 
and in a disputed case the Court before whom 
the matter comes must decide whether the pre- 
mises improved are or are not in a village. 

The tenant’s right to claim is subject to certain 
conditions : — 

1. No claim at all can be made when it appears 
to the Court that the landlord haa made an offer, 
which in the opinion of the Court is reasonable, of 
a new tenancy, or of the continuance or renewal 
of the old tenancy, with the right to the tenant to 
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dispose of his interest therein, and the tenant has 
not accepted the offer. 0 

2. No claim can be made in respect of any im- 
provement, made either before or after the passing 
of the Act, w'hich the landlord had undertaken to 
make, except in cases where the landlord has failed 
to perform his undertaking within the time agreed 
on, or, where no time has been agreed on, within 
a time which, in the opinion of the Court, is a 
reasonable time. 

3. No claim can be made in respect of any im- 
provement made, whether before or after the pa.ss- 
ing of the Act, in contravention of a contract not 
to make that improvement. 

4. No claim can be made in respect of any im- 
provement made in pursuance of a contract entered 
inte for valuable consideration, including a build- 
ing lease. 

5. No claim can be madtj in respect of any im- 
provement made before the passing of the Act 
(21st December, 1906), except permanent build- 
ings, unless made within ten years before the date 
of such claim. 

The amount to be awarded as compensation for 
any improvement shall in no case exceed the ca])i- 
talized value of such addition to the letting value 
of the holding as the Court shall determine to l>e 
the direct result of such improvement; and the 
Court may, in reduction of the tenant’s claim, 
take into consideration the time during which the 
tenant may have enjoyed the advanUige of the 
improvements and the rent at which the holding 
had been held, and any benefits which the tenant 
may have received from his landlord in considera- 
tion expressly or impliedly of the improvements 
made. 

The Court may, as in the case of compensation 
for disturbance treated of below”, deduct from the 
amount awarded any sums claimed by the land- 
lord for rent or breach of covenant. 

A tenant cannot, since the passing of the Act, 
make what improvements he likes, and, when quit- 
ting, claim compensation from his landlord. A 
tenant proposing to make improvements in his 
holding must send to his landlord notice of his 
intention to make such improvements, with a 
specification and plan of the proposed improve- 
ments. The landlord then has three months 
within which to object or not. If he does not 
object, the tenant may proceed with the proposed 
improvements. If the landlord or his agent 
objects, then the tenant may apply to the Court, 
and the Court may sanction all or any of the 
improvements, making such modifications in the 
specification or plan as the Court thinks fit, pro- 
vided the Court is satisfied that the improvement 
(a) will add to the letting value of the holding, 
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(6) and is reasonable and suitable to the character 
of the holding, and (c) will not diminish the letting 
value of any other property of the same landlord. 

The landlord, either after the notice served by 
the tenant, or during the hearing, or after tlfb de- 
cision of the Court, may undertake the improve- 
ments himself ; and in that case may execute the 
same in a reasonable manner, and charge the 
tenant a sum not exceeding 5 per cent per annum 
on the outlay incurred in executing the improve- 
ments, or, at the election of the tenant, not ex- 
ceeding such annual sum, payable for a i)eriod of 
twenty-five years, as will repay such outlay in the 
said period, with interest at 3 per cent. Any 
annual sum so charged is recoverable as rent. 

Unless a tenant serve such notice, and unless 
in case of objection taken the Court sanction^the 
improvements, the tenant cannot claim comi)cnsa- 
tion. But w’liere a tenant, upon the landlord’s 
default, executes works required by an order of 
a sanitary authority, the tenant may claim in re- 
spect of such works as improvements though no 
notice of intention to execute them shall have 
been served by him. 

Compensation for Disturbance 

When a landlord, wdtliout good and sufficient 
cause, terminates, or refuses to grant a renewal of 
the tenancy, or it is proved that an increase of 
rent is d^mianded from the tenant as the result 
of imtu'ovcments which have been effected at the 
cost ('f such tenant, an<l for which he has not, 
either directly or indirectly, received an equivalent 
from the landlord, and such demand results in the 
tenant quitting the holding, the tenant may claim 
compensation for disturbance, in addition to the 
compensation (if any) to which he may be entitled 
in respect of improvements. An agreement not 
to make such a claim is absolutely void. The 
measure of the compensation awarded is (1) the 
loss of goodwill, and (2) the expense incurred in 
connection w’ith the removal of the tenant’s goods, 
implements, produce, or stock. 

This claim can arise only in respect of houses, 
shops, and other buildings occupied wholly or to 
a substantial extent for trade and business pur- 
poses, and only where such buildings are held — 

(a) Under tenancies from year to year created 
after the passing of the Act (21st December, 1906), 


(d) Under leases made after the passing of the 
Act for terms of less than thirty-one years or for 
a life or lives, or 

(c) Under contracts of tenancy existing at the 
passing of the Act where the rent of the holding 
is under £100 per annum. 

But it is to be noted that this section does not 
confine the claim to premises in towns or villages. 

A tenant evicted for breach of any condition of 
his tenancy is not entitled to any compensation 
for disturbance, though apparently he is for im- 
l)rovements. 

There is no definition in the Act of “ good and 
sufficient cause ”. Continued non-jjayment of the 
rent except under threat of legal proceedings, 
bankruptcy of the tenant, or general insolvency 
would )>e such sufficient cause, but not anything 
affecting the landlord merely, such as liis desire 
to alter the nature of the leased property. Again, 
there is no definition of “ loss of goodwill ”, but it 
is taken to mean the loss a trader sustains by 
reason of his removal from a place to which his 
customers have become accustomed to resort, and 
will naturally vary very much according to the 
trade ; a grocer’s customers wdll not be so apt to 
follow him if he remove to a distance, as will, for 
instance, the customers of a druggist, and the loss 
of goodwill to the former will probably be greater 
than to the latter, though both wull greatly de- 
pend on the possibility of securing other suitable 
premises in the immediate neighbourhood of the 
premises left, and upon the competition in trade 
in that immediate neighbourhood. The solitary 
druggist in a small country tow n, who is evicted, 
but is able to i)rocure other suitable premises in 
the same towui, may have a substantial claim in 
respect of costs of removal, but his c’j,im in re- 
spect of loss of goodwill can be but small. The 
cost of fitting up new 2 )remises for the business 
is an element which cannot be taken into con- 
sideration. 

Court for Hearing Claims 

The tribunal appointed by the Act for deciding 
the validity and amount of claims for compensa- 
tion is in all cases the County Court, no matter 
what the size of the claim, with an appeal to the 
Judge of Assize, or the Court of Appeal. The 
method of enforcing a claim is laid down in the 
Rules of Court framed under the Act. 


[Authorities.-^ Woodfall^ Foa, Redman^ on “ Landlord and Tenant ”. 

Scotch: Hunter^ “Landlord and Tenant”; Rankine on “Leases”; Rankine on “Land- 
ownership in Scotland”; GreerCs “ Encyclopaedia of Scots Law ”. 

Irish: Cherry^ “Irish Land Acts”; Cherry^ Kennedy^ <& Dawson, “Town Tenants 
(Ireland) Act, 1906”.] 
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DEFINITION AND CLASSIFICATION 


The Relationship of Master and 
Servant Defined 

In considering the respective liabilities, duties, 
and obligations of masters and those they employ, 
it frequently becomes necessary to determine 
whether the connection between the parties con- 
cerned is that which the law wdll regard as master 
and servant, or w^hether, as a matter of fact, it is 
not really that of principal and agent, or employer 
and contractor, or even that of partners. It may 
happen that, when such relations as those just 
mentioned exist, one of the parties may have the 
power to direct what work it is that the other is 
to do. When, however, the true relationship of 
master and servant exists the master has the fur- 
ther right to direct the other how the work is to 
be done. The mere fact, however, that another 
may have certain powers of direction in regard 
to the manner of the doing of the work does not 
destroy that relationship; for instance, the fact 
that the officers of a vessel have certain powers 
of control over the servants of a stevedore engaged 
on the vessel does not make them the servants of 
the shipowner rather than of the stevedore. It is 
a nsual incident of the relationship that the master 
has the ix)wer of appointment and dismisvsal ; but 
he may delegate the power to another servant, 
so that, for example, a labourer appointed by a 
farm bailiff is not the servant of the latter, but of 
the bailiffs employer. Payment by salary or wages 
is usual, but a person may be remunerated by a per- 
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centage on profits and still be a servant and not a 
partner. (See Chapter III of this Part.) A person 
may also be in the position of servant altliougli 
allowed a certain discretion as to where and how 
his work is to be done, as in the case of a travel- 
ler, provided, however, he is required to give a 
definite amount of his time to the business. In 
the absence o'f the latter condition the person 
would generally be in the position of an agent 
rather than a servant. (See Chapter II of this 
Part.) The question of the degree of control and 
direction residing in one party is also the main 
factor in determining whether another person 
doing 'work for him is in the position of a con- 
tractor or simply of a w^orkman in his employ. 
Control by the employer of the manner of doing 
the work is, in general, incompatible with the 
position of a contractor ; but in certain cases some 
degree of control may exist in that relationship, as 
where the employer exercises supervision through 
an inspector. 

Classification 

Servants are usually classified as menial ser- 
vants, servants other than menial, and apprentices.* 
Menial servants are those whose work is concerned 
with the household of the master and his family, 
and who form part of his domestic establishment. 
Domestic servants are indistinguishable from 
menials, save that the former are generally under- 
stood as working solely in the house, whereas the 
1 Ab to apprenticoB generaUy, see p. 96. 
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term menial has been held to include such ser- 
vants as a head gardener and a huntsman, living 
in separate'^ cottages. A governess, on the other 
hand, is not a menial servant, though reliding 

THE CONTRACT 
Its Creation 

A contract of employment may be validly made 
verbally, but if it is of such a character that it 
cannot be fulfilled within a year the Statute of 
Frauds requires that it shall be in writing. The 
mere fact that the contract of hiring and service 
is not in reality completed in a year does not make 
writing necessary; the terms need only bc^ re- 
duced to writing when the contract, on its face, 
shows that it cannot be completely ]x?rformed 
within the year, as where, on 27th May, a person 
was engaged for a year’s service beginning on the 
following 30th June. A general hiring, however, 
that is to say, a contract ot einj)loynient with no 
fixed term, although presumed to be for a year, 
need not be in writing. Municipal corporations, 
appointing to other than minor posts, must do so 
by a contract under seal ; but in the case of trad- 
ing companies a contract under seal is not neces- 
sary. (See Chapter IV of this Part.) 

A minor’s contract of service is binding unless 
thf* terms are otherwise than beneficial to him ; and 
any pt ihon over twenty-one (unless under some 
sj)8cial disability), including a married woman, 
may enter into a valid contract of employment 
eii-her as employer or employed. In the case of 
a partnership each partner has implied authority 
to engage servants for the purposes of the firm’s 
business so as to bind the firm. (See Chapter III 
of this Part.) 

Duration 

The old legal rule, that in the case of a general 
hiring, that is to say, where no period is fixed, it 
will be presumed to be for a year, may now be 
said to be of general application only in the case 
of domestic and menial servants,^ and in their 
case the employment may be terminated by a 
calendar month’s notice on either side, given at 
any time, or payment of a month’s wages in lieu. 
Even in these cases the presumption may be re- 
butted by showing a contrary intention. In com- 
mercial and industrial life employment may be 
subject to very short notice, and the fact that 
wages are so much a week or so much a month 
indicates, prinwL facicy an intention in the parties 
iFor the servants so termed, see above. 


in the employer’s house ; nor is a steward, or the 
housekeeper of an hotel. In various instances the 
term servant or workman is defined by statute for 
special purposes. 

OF EMPLOYMENT 

that the agreement is by the week or month ; but 
where other circumstances can be pointed to in 
support of a claim that the employment was for a 
year, that claim is not destroyed by the mere fact 
of wages or salary being paid at w^eekly, monthly, 
or other intervals short of a year. A custom of 
the trade or occupation may be invoked to deter- 
mine the ([uestion of the i)eriod of notice claim- 
able ; but it is obvious that a clear understanding 
on the point at the outset is calculated to prevent 
much possible future trouble, and writing will be 
the essential of a business engagement. Where 
there is no agreement on the subject, and no 
custom can be shown, the servant is entitled to 
a period o^ notice that is reasonable in all the 
circumstances of the case, and as to this no general 
rules can be laid down. It has been held, for 
example, that for a particular editor six months 
w^as reasonable notice ; for the advertising and 
canvassing agent of a newspaper, one month ; for 
a j)articular clerk, three months. 

If the employer does not observe the period 
of notice an action for wrongful dismissal will 
lie, in which the servant may recover damages, 
the measure of which will represent his actual 
loss. That amount, however, may well be less 
than the 'wages for the unexpired period of em- 
ployment, where suitable and equally remunerative 
employment is easily obtainable. 

Termination 

The contract of service may be legally ter- 
minated in various w^ays in addition to those 
■^diich are most usual, tliat is to say, the expira- 
tion of the agreed period of employment, due 
notice, or consent by both parties. Thus, the 
death of cither master or servant puts an end to 
the contract, and the executors or administrators 
are under no liability and have no rights in regard 
thereto, save for wages due at the time of death, 
for such a contract is founded on considerations 
Avkich are personal. Bankruptcy, however, does 
not dissolve such a contract. (See Chapter XI 
of this Part.) Again, incompetence in respect 
of the work which the servant engaged to do 
justifies the employer in terminating the con- 
tract, whether arising from permanent ill health, 
or from habitual drunkenness, or from want of 
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the degree of skill required for the work under- 
taken. Furthermore, a master may dismiss the 
servant, without notice, for such good cause as 
serious dishonesty; neglect of duty, which is 
something more than an isolated act of negligence 
not seriously detrimental to the master’s interests; 
wilful disobedience to the master’s lawful orders, 
if other than a single or trifling occasion, or than 
a refusal to do work of a different kind than that 
contracted; for gross insolence, the degree of which, 
however, varies with circumstances; gross moral 
misconduct; or conduct prejudicial to the em- 
ployer’s interests. The last ground of justification 
for the termination of a contract of employment 
has been authoritatively stated by Lord Esher, 
M.R. “The rule of law is, that when a person 
has entered into the position of servant, if he does 
anything incompatible with the due or faithful 
discharge of his duty to his master, the latter has 
the right to dismiss him. The relation of master 
and servant implies necessarily that the servant 
shall be in a position to perform his duty duly 
and faithfully, and if by his own act he prevents 
himself from doing so, the master may dismiss 
him.” Instances of acts incompatible with the 
faithful discharge of the duty so described are 
disclosing trade secrets, claiming to be a partner, 
or, in certain circumstances, heavy speculation. 
The same authority thus indicates the degree of 
gross moral misconduct which justifies dismissal: 
“If a servant is guilty of such a crime outside his 
service as to make it unsafe for a master to keep 
him in his employ, the servant may be dismissed 

SERVANTS’ RIGHTS IN REGARD TO 

As to Giving a Character 

The employer is under no legal obligation to 
give his servant a character. If a character is 
given, care should be taken to see that it is fair 
both to the servant and to those who ma^" employ 
him. A character of a servant given to a person 
requesting it is a privileged document, for it con- 
cerns a matter in respect of which the late em- 
Ijloyer is under a duty and in which the future 
employer has an interest. But if the character 
states facts which are untrue, which are to the 
servant’s detriment, and in which the person giving 
the character did not honestly believe, it may be 
held that the latter was actuated by express malice. 
If such malice can be shown, privilege is ousted, 
and it is open to the servant to bring an action 
for libel. (See Chapter XVII of this Part.) But 
it is not enough, for the purposes of such an 

1 See Pearce v. Foster ( 1880 ). 
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by his master ; and if the servant's conduct is so 
grossly immoral that all reasonable men would 
say that he cannot be trusted, the blaster may 
disni&s him”. 

Oh the other hand, there are circumstances, 
which justify the servant in departing from his 
employment without notice — as where the em- 
ployment entails risk seriously beyond that under- 
taken ; but in the absence of justification it is 
open to the master to sue the servant for damages 
for breach of the contract of employment. 

If a servant leaves without notice, or is properly 
dismissed without notice, no wages are payable in 
respect of the broken period during which he has 
served since the last date when his wages became 
due ; but wages which have accrued due at the last 
regular period for payment, and remain unpaid, 
are*" recoverable. On leaving at the expiration of 
proi)er notice wages are payable up to the end of 
the service. 

Injunction Against Ex-Servant 

Confidential information received by a servant 
during his period of employment must not be u.sed 
by him to the injury of his late master’s interests. 
Such wrongful use of information may be re- 
strained by the Court by the process of injunction. 
Injunctions have been granted, for instance, to 
re-strain a clerk from using a list of his late em- 
ployer’s customers for the purpose of soliciting 
custom, and to restrain the use of trade secrets. 
(See also Chapter XVI of this Part.) 

CHARACTER AND REMUNERATION 

action, to show' that the statements complained 
of w'ere in fact untrue; if the master honestly 
believed them to be true, he has a defence. 

Again, if an employer has taken a servant on 
the .strength of a character which turns out to be 
false, and at the hands of that servant he suffers 
injury— robbery for example — he may bring an 
action for deceit and recover damages against the 
per.son who gave the false character. Such an 
action will only lie, how^ever, if the person who.* 
gave the false character did so knowingly; if he 
had a bona fide belief in the statements that he 
made, false in fact though they were, that is a 
good defence.^ 

As to Remuneration 

Remuneration for services is essentially the sub- 
ject of agreement, and in the absence of an agree- 

1 Ab to false characters in their criminal aspect, see p. 06. 



MASTER AND SERVANT 


81 


Chap. X] 

ment the mere fact that work has been done may 
raise the implication that payment was intended, 
with the result that reasonable remuneration for 
the services rendered may be recovered, ^he fact 
remains, however, that in certain cases, where work 
is done for a near relation, for example, it may be 
difficult to recover remuneration when no contract 
for such remuneration can be shown to exist. 

Additional remuneration for extra services can 
only be claimed when those extra services are 
entirely different, either in character or in extent, 
from those which are the subject of the contract 
of service. 

Salary or wages due are recoverable in the ordi- 


nary way by action; but, when the sum claimed 
does not exceed £10, disputes relating to wages 
may be determined by a court of summary juris- 
diction.^ This provision does not refer to domestic 
or menial servants.® 

By the Trade Boards Act, 1909, Trade Boards 
are authorized, with power, under Board of Trade 
control, to fix minimum rates of wages in certain 
ill -paid trades. The Boards include representa- 
tives of both emjdoyers and workmen. 

TKe master is bound to refund to the servant 
all loss or expenses incurred in carrying out his 
orders, unless those orders are to do something 
which is clearly illegal. 


THE TRUCK ACTS 


The Truck Act, 18^1, is the basis of the law at 
Ijresent existing for the control of the truck system, 
tliac is to say, the system of paying wages wholly 
or partly in kind instead of in money. There Avas 
an amending Act in 1887, the chief provision of 
which v.as an extension of the classes of persons 
entitled to the protection of the Truck Acts ; and 
the third and last of the Truck Acts, that of 1896, 
is mainly concerned with the control of deductions 
from wages on account of fines and other matters. 

Wages to be Paid in Coin 

Tlui entire amount of wages payable to a work- 
man in respect of his labour must be paid to him 
in current coin of the realm, and any payment to 
such workmen by his employer, of or in respect of 
any such wages, by the delivery to him of goods 
or otherwise than in current coin, or any contract 
for payment otherwise than in current coin, is 
illegal, null, and void, and it makes no difference 
that the workman, having the option of receiving 
goods or cash, chooses goods. Payment in bank 
notes, or in cheques on a neighbouring bank, are, 
however, legal. Workmen within the Act are all 
persons who, being labourers, servants in hus- 
bandry, journeymen, artificers, haudicraftsmen, 
miners, or other\\dse engaged in manual labour, 
whether under the age of twenty-one or above, 
work for an employer under a contract of service 
or a contract personally to execute any work or 
labour. Domestics or menial servants are ex- 
pressly excluded from the Acts, and it has been 
held that omnibus conductors, tram car drivers, 
goods guards, grocers' assistants, hairdressers, and 
potmen living on the premises are also outside 
their scope. On the other hand, a motor-omnibus 
driver who does necessary repairs to his omnibus 
has been held to be within the definition of 
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“workman”. Persons who make at their own 
homes, or otherwise, without any person working 
under them except members of their own families, 
articles under the value of £5, knitted or other- 
wise mar ufactured of wool, worsted, yarn, stufl*, 
jersey, linen, fustian, cloth, serge, cotton, leather, 
fur, hemp, flax, mohair, or silk, or of any com- 
bination thereof, or made or prepared of bone, 
thread, silk, or lace, are also specially brought 
within the protection of the Truck Acts. 

To be within the Act a contract must be for 
the w^orkmaii's own personal labour; it is not 
enough if he simply contracts to get work done. 
But the mere fact that he has others working 
under him does not exclude him from the Acts, 
provided he is also bound to work himself. Any 
stipulation in a contract as to the place or manner 
of spending the wages due to any workman is also 
illegal, null, and void ; and employeis are forbidden 
to make it a condition of employment that the 
workman's wages should be spent in any particu- 
lar manner or place, or to dismiss any workman 
on account of the place or manner of spending his 
wages. 

A workman is entitled to recover from his em- 
ployer any wages not paid in coin; and, on the 
other hand, no employer is entitled to sue the 
woikman in respect of goods supplied by or on ac- 
count of the employer in respect of wages due, nor 
may any such claim be raised by way of set-off 
or counterclaim in proceedings by the workman 
against the employer for the recovery of wages. 

Employers, or their agents, contravening the 
foregoing provisions render themselves liable to 
substantial fines. If an offence has been com- * 

1 See Employers and Workmen Act, 1875, s 4 

2 The “workmen” to whom this provision is applicable are 
those included in the Employers' Liability Act, 1880, but exclud- 
ing railway servants (see p. 80). 
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mitted without the employer’s knowledge, he may materials, tools, machines, standing room, light or 
escape the penalty if he brings about the con- heat, or other things done or providec* by the 
viction of the real offender. employe^ in relation to the work of the workman, 

may ali^o be made, subject to the conditions that 
Lawful Deductions deductions shall be in pursuance of a contract, 

either written and signed by the workman, or 

Provided they are made in pursuance of a con- contained in a permanent and conspicuous notice ; 
tract in writing and signed by the workman, that written particulars of the acts, omissions, or 
certain deductions from wages or contracts therefor things in respect of which the deduction is made 
are lawful, namely, for medicine or medical atten- are supplied to the workman on each occasion ; 
dance, including periodical subscriptions to medical and that the amount deducted is fair and reason- 
clubs; fuel; materials, tools or implements sold able. Fines (of which a register must be kept) 
to miners for the purpose of their occupation ; must be in respect of some act or omission which 
provender for any beast of burden employed in causes or is likely to cause damage or loss to the 
the workman’s trade or occupation; house rent; employer or hindrance to his business; deduc- 
victuals prepared under the employer’s roof and tions for bad work or injury to materials must 
there consumed by the w’orkman; money advanced not exceed the actual or estimated damage or 
for any of these purposes or for the education of loss; deductions for materials and tools must not 
the workman’s children. There may also be de- exceed the actual or estimated cost, and those in 
due tions for sharpening or repairing tools, pro- respect of machinery, light, heat, or other services, 
vided they are by agreement not forming part of a fair and reasonable rent or charge. The em- 
the condition of hiring; and a contract with a ployer making deductions contrary to these pro- 
servant in husbandry for giving him food, non- visions is liable to a penalty, and the workman 
intoxicating drink, a cottage, or other allowances may recover wrongful deductions, 
or privileges in addition to money wages, is per- There is a sj^ecial Act for the protection of 
fectly legal. It has also been held that deductions workmen in the hosiery trade, namely, the Hosiery 
from gross or nominal wages really made for the Manufacture (Wages) Act, 1874. It requires all 
purpose of ascertaining the net or real wages, as wages to be paid in coin, prohibits deductions or 
in respect of standing room, gas, firing, or steam stoppages or contracts therefor, save for bad and 
power, or other things or services supplied by the disputed workmanship, and makes contracts for 
employer to the workman for the purpose of the frame rents and charges between employer and 
latter’s trade, are not infringements of the Truck employed illegal, null, and void. There is, how- 

Acts. Deductions in respect of fines, bad work ever, nothing to prevent the recovery by suit by the 

or injury to materials, or the use or supply of master of a debt due to him from the workman. 

SHOP CLUBS 

It is an offence punishable by a fine under the the Registrar of Friendly Societies as satisfying 
Shop Clubs Act, 1902, for an employer to make the conditions laid down in the Shop Clubs Act, 
it a condition of employment that any workman 1902. Where a workman is, by the conditions of 
shall discontinue his membership of any friendly his employment, a member of a shop club, he is to 
society registered under the Friendly Societies have the option, on leaving his employment, unless 
Act, 1896, or that any workman shall not join contrary to the club rules, whether certified by the 
any friendly society other than the shop club or Registrar of Friendly Societies or not, of remain- 
thrift fund, or that any workman shall join a shop ing a member of the shop club or of taking out 

club or thrift fund which is not registered under the share of the funds of the club due to him at 

the Friendly Societies Act, 1896, and certified by the time. 

FACTORIES AND WORKSHOPS 

The Factory Acts institutions, and these two statutes constitute the 

Factory and Workshop Acts of the present time. 

The law relating to factories and workshops 
was consolidated in the Factory and Workshop Places within the Acts 

Act, 1901. There was an amending Act in 1907, 

which was concerned with laundries and charitable The places to which the Acts apply are strictly 
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defined, and are grouped under the general head- 
ings of “ factories ” and “ workshops l^he broad 
distinction between a factory and a workshop is 
that if mechanical power is used for th\ purpose 
of the manufacturing process there carried on the 
place is a factory, but if no such power is used 
the place is a workshop. The factories, again, 
which are within the scope of the Act are divided 
into two categories, namely, textile and non- 
textile factories. Textile factories are premises 
where, mechanical power being used, manufac- 
turing processes are carried on in connection with 
cotton, wool, hair, silk, flax, hemp, jute, tow, china- 
grass, cocoa-nut fibre, or other like material, with 
the ('xception of print works, bleaching and dye- 
ing works, lace warehouses, paper mills, flax scutch 
mills, rope works and hat works. Non textile 
factories within the Acts are the following: Print 
works, bleaching aijd dyeing works, earthenware 
works, lucifer-match works, percussion-cap works, 
cartridge works, paper-staining works, fustian- 
cutting works, blast furnaces, copper mills, iron 
mills, foundries, metal and indiarubber works, 
paper mills, glass works, tobacco factories, Ictter- 
prevSS-printing works, bookbinding works, flax 
scutch mills, and electrical stations ; also, pro- 
vided mechanical power is used, hat works, ro])e 
works, bakehouses, lace warehouses, shipbuilding 
yards, quarries, pit- banks, dry-cleaning, carpet- 
beating and bottle-washing works ; together with 
laundries carried on as commercial undertakings, 
and any premises where manual labour is exercised 
by way of trade or for purposes of gain in the 
making, altering, repairing, ornamenting, finishing, 
or adapting for sale of any article. Those pre- 
mises which arc within the above category of non- 
textile factories for the reason that mechanical 
power is used, are within the category of work- 
shops if such power is not used, provided that in 
the case of premises used for the making, altering, 
repairing, ornamenting, finishing or adapting for 
sale of any article, the employer has the right of 
access or control. 

Certain of the provisions of the Acts are applied 
for the benefit of all the workers in the factory or 
workshop; others exclude men from their scope, 
and only refer to women, young persons, and 
children. The expression “woman” applies to a 
woman of eighteen years of age and upwards; a 
“ young person is a person who has ceased to be 
a child and is under eighteen ; while a “ child ” is 
a person under fourteen, and who has not, being 
of the age of thirteen, obtained an educational 
certificate entitling him to be a “ young person ” 
Provisions, the application of which is limited, will 
be indicated when herein dealt with. Further- 
more, the Secretary of State is empowered to 


extend or modify, by special order, numerous pro- 
visions of the Acts, and in frequent instances this 
power has been used by the Home Office. 

Provisions as to Health and Safety 

Provisions which apply generally are those re- 
lating to health and safety. Factories and work- 
shops must not be overcrowded ; that is to say, 
there must be 250, or, during overtime, 400 cu. ft. 
of space for each person employed at any one 
time; they must be adequately ventilated and 
kept free from effluvia arising from drains and 
other nuisances; the temperature therein must be 
maintained at a reasonable degree, and, where 
necessary, the floors thereof must be adequately 
drained ; and they must be ke])t in a cleanly 
state by Avashing, painting, varnishing, or lime- 
Avashing. Suitable and sufficient sanitary accorn ^ 
modation must also be provided, regard being 
had to the numbers and the sex of the persons 
employed. 

In a factory the following requirements for 
securing safety must be observed. Every hoist or 
teagle and every fly-wheel directly connected Avith 
mechanical poAver, and every part of any Avater 
wheel or engine Avorked by such power, must be 
securely fenced. Every Avhccl race not other- 
AAuse secured must be securely fenced close to its 
edge. In these cases it makes no dittercnce that 
the machinery may not be dangerous AV'ithout 
fencing. All dangerous i)arts of the machinery 
and every part of the mill gearing must either 
be securely fenced or be as safe as if it Avere 
so fenced, and this provision applies even though 
the machinery in question may only be dan- 
gerous when there is carelessness. The fencing 
should be of the kind known to be most 
efficient at the time. In factories erected since 
1st January, 1896, the traversing carriage of 
any self-acting machine must not run out within 
18 in. of any fixed structure not part of the 
machine, if the space over which it runs is one 
over which any person is liable to pass; but in 
the case of cotton or woollen spinning machines 
the traversing carriage is allowed to run out 
Avithin 12 in. of the headstock of another such 
machine. The occupier and his servants or agents 
must not permit a person employed in a fac- 
tory to be in the space between the fixed and 
traversing parts of a self-acting machine unless 
the machine is stopped with the traversing parV 
on the outward run ; and no woman, young person, 
or child is alloAA^ed to work between the fixed 
and traversing part of any self-acting machine 
in motion by the action of mechanical power. A 
child must not be allowed to clean any part of any 
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machinery in a factory, or any place under any certified as dangerous trades, and regulations re- 


machinery except overhead mill gearing, nor a 
young person any dangerous part of any machinery, 
while the machinery is in motion by the aid of 
mechanical power. A woman or young person 
must not clean any mill gearing connected with 
machinery in motion. The prohibition extends 
to fixed as well as moving parts of the ma- 
chinery. All steam boilers in factories and work- 
shops must be fitted with a proper safety vajve, 
steam gauge and water gauge, and be examined 
by a competent person at least once in fourteen 
months. 

The requirements as to means of escape from 
fire in factories and workshops vary according as 
the construction of factories was commenced before 
or after 1st January, 1892, and the construction of 
workshops before or after 1st January, 1896, and 
are only applicable to factories and workshops in 
which more than forty persons are employed. In 
the case of the former it is the duty of the local 
authority to ascertain whether reasonable means 
of escape from fire are provided, and, if such is not 
the case, to require the owner to take steps for 
making such provision. The owner may apply 
to the County Court for an order requiring the 
occupier of the factory or workshop to contribute 
to the cost of complying with such requirement. 
Factories and workshops of the later date of con- 
struction must be certified by the local authority 
as being equipped with reasonable means of escape 
from fire. 

Doors must not be so fastened as not to be 
easily opened from the inside, and in the case of 
factories and workshops not commenced before 
1st January, 1896, the doors of rooms in which 
more than ten persons are employed must, except 
in the case o£ sliding door.s, open outw'ards. 

A Court of Summary Jurisdiction is empowered 
to make orders prohibiting the use of machinery, 
plant, or premises which are dangerous to life or 
limb, either altogether or until duly repaired or 
altered. 

Dangerous and Unhealthy Industries 

The Secretary of State is empowered to certify 
as dangerous or injurious to health, life, or limb, 
any “manufacture, machinery, plant, process, or 
description of manual labour, used in factories or 
workshops”, and to make regulations in regard 
thereto. Notice of intention to make such regu- 
lations must be given so that objections may be 
made and considered. Such regulations can only 
apply to employees; they have no concern with 
other parties who may be in the factory or work- 
shop. A large number of processes have been 


lating thj^reto made accordingly. Special rules 
made unrfer the earlier Factory Acts also remain 
in force in several instances until superseded by 
regulations. 

There are also the following general statutory 
provisions relative to dangerous and unhealthy 
industries. Medical practitioners must notify to 
the Home Office and the local factory inspector 
and certifying surgeon, any case of lead, phos- 
phorus, arsenical, or mercurial poisoning or an- 
thrax contracted in any factory or workshop, and 
to which they are called. In factories or work- 
shops where lead, arsenic, or any other poisonous 
substance is used, suitable washing conveniences 
must be provided for persons employed ; and pro- 
vision «must be made for enabling meals to be 
taken elsewhere than in rooms where dust or 
fumes arise from such poisonoMs substances. The 
factory inspector may direct the provision of 
ventilating fans or other appliances in factories or 
workshops w'here grinding, glazing, or polishing 
on a wheel or any j)rocess is carried on by which 
dust or other impurity is generated and inhaled 
by the workers to such an extent as to make 
it, in the ordinary course, injurious to health. 
Women, young persons, or children must not be 
employed where wet spinning is carried on, unless 
adequately protected from wet and steam. Nor 
may they be allowed to have meals, or to remain 
during meal-times, in certain specified parts of 
glass works, lucifer-match works, and earthenw^are 
works. Young persons or children must not be 
employed in any part of a factory or workshop 
where the silvering of mirrors by the mercurial 
process, or the making of white lead, is carried on, 
nor children or female young persons in any part 
of a factory where the melting or annealing of 
glass is carried on. A girl under sixteen must not 
be employed w'here the making or finishing of 
salt or bricks or tiles (other than ornamental tiles) 
is carried on, and a child must not be employed 
in any part of a factory or workshop where is 
carried on any dry grinding in the metal trade, 
or the dipping of lucifer matches. 

Fitness for Employment 

A child under the age of twelve must not be 
employed in a factory or workshop. A young 
person under the age of sixteen, or a child, must 
not be employed in a factory for more than seven, 
or, if the certifying surgeon resides more than 
three miles from the factory, thirteen work days, 
unless the occupier of the factory has obtained 
a certificate of the fitness of the young person or 
child for such employment. A woman or girl 



Chap, x] 


85 


ma'ster and servant 


must not be employed in a factory or workshop 
within four weeks after childbirth. 

Hours 

Rules are strictly laid down as to the hours of 
employment of women, young persons, and children. 
They must not be employed on Sunday in a fac- 
tory or workshop. In textile factories and in print 
works or bleaching and dyeing works the hours of 
women and young persons are 6 a.m. to 6 p.m., or 
7 a.m. to 7 p.m., except on Saturdays, when they are 
6 a.m. to 11*30 a.m., noon, or 12*30 p.m., or 7 a.m. 
to 12*30 p.m., or 1 p.m., according to the time 
allowed for meals and the nature of the employ- 
ment. Children are only to be employed on the 
system of morning or afternoon sets, or on alter- 
nate days. For meals there must be allowed two 
hours, and on Sat’^rdays half an hour; and con- 
tinuous employment without an interval for meals 
is not to extend beyond four and a half hours, or, 
in the case of print works or bleaching and dyeing 
works, five hours. 

In non -textile factories (except print works and 
bleaching and dyeing w’orks) the hours of women 
and yc^ung persons are 6 a.m. to 6 p.m., or 7 a.m. 
to 7 p.m., or 8 a.m. to 8 p.m., but on Saturdays the 
employment is to end at 2 3 p.m., or 4 p.m. 

res])ectively. For meals there is to be allowed one 
and a half hours, and on Saturdays half an hour. 
Children are only to be employed on the morning 
or afternoon set systems, or (where tw’o liours are 
alloAved for meals) on the alternate day system, 
and for meals they must be allowed twTj hours, 
and on Saturdays half an hour. Continuous 
employment must not extend beyond five hours 
without an interval for meals. 

All w^omen, young persons, and children em- 
ployed in a factory or workshop are to have simul- 
taneous meal -times, and they must not, during 
such meal -times, be employed in the factory or 
workshop, or allowed to remain in a room w^here 
a manufacturing process or handicraft is being 
carried on. 

Certain exceptions to these general rules are per- 
mitted.^ Overtime may be worked to a specified 
extent, and subject to certain conditions, by women 
employed in certain specified factories and work- 
shops where material is liable to be spoiled by 
weather, whe< e press of water arises at certain re- 
curring seasons, where there is liability to sudden 
press of orders, or where persons are employed 
solely in polishing, cleaning, wrapping, or packing 
up goods; also where is carried on the process of 
making preserves from fruit, or curing fish, or mak- 
ing condensed milk ; and in laundries. Women, 

1 See Factory and Workshop Act, 1901, ss. 36-56. 


young persons, and children may similarly work 
overtime in certain factories and workshops where 
the process on which they are employed is in an 
incomplete state at the end of the normal period 
of employment; and women or young persons 
employed in Turkey -red dyeing or open-air 
bleaching. 

Male young persons may, subject to certain con- 
ditions, be employed during the night in blast 
furnaces, iron mills, letterpress - printing works, 
paper mills, glass works, and where newspapers are 
printed. 

Other exceptions are made in the case of lace, 
elastic, ribbon, or trimming manufactories, bake- 
houses, blast furnaces, iron mills, paper mills, glass 
works, letterpress - printing works, print works, 
bleaching or dyeing works, fish or fruit preserving, 
creameries, Turkey -red dyeing, and Jewish fac- 
tories or workshops. 

Particulars of Work and Wages 

In tf'xtile factories the occupier is required to 
furnish, in the manner specified,^ particulars of 
the rate of wages and of the work to which that 
rate applies, so that each pieceworker may com- 
pute the wages payable to him. It is an offence 
to disclose or procure the disclosure of such 
particulars for the purpose of divulging a trade 
secret. 

Special Application of Provisions to 
Docks, &c. 

The foregoing provisions as to regulations for 
dangerous trades, and powers to make orders as 
to dangerous machines apply to docks, wharves, 
quays, and warehouses; to buildings in process 
of construction, with the aid of mechanical 
poAver; and to railway lines or sidings used in 
connection with a factory or workshop, but not 
for public traffic. 

Cases where General Rules are 
Modified 

In the case of men’s workshops, that is to say, 
workshops conducted on the system of not employ- 
ing any woman, young person, or child therein, 
the following provisions do not apply, namely, 
those relating to temperature, ventilation, drain- 
age, sanitary conveniences, opening of doors, orders 
as to dangerous machinery, the requirements a* 
to fans, lavatories, and meals in dangerous and un- 
healthy industries, and the furnishing of particu- 
lars of work and wages. In the case of womep’s 

A See Factory and Workshop Act, 1901, s. 116. 



86 THE LAW OF COMMERCE An'd BUSINESS tp«rtm 


workshops, that is to say, workshops where neither 
young persons nor children are employed, the 
period of employment for women may be a speci- 
fied period of twelve hours, between 6 a.m. and 
10 p.m., and of eight hours on Saturday. 

In regard to cotton-cloth and other textile fac- 
tories where atmospheric humidity is artificially 
produced, there are elaborate provisions^ for the 
control of the moisture in the atmosphere and 
the temperature of the factory, also as to the 
supply of water, ventilation, the supply of cloak 
rooms, and the whitewashing of the outside of 
the roof. 

There are also detailed provisions respecting the 
sanitary condition of bakehouses ^ and the ventila- 
tion and drainage of laundries,^ also in regard to 
the places where and the conditions under which 
home work is carried out.^ 


Penalties 

f 

For emj^oying persons contrary to the provisions 
of the Factory and Workshop Acts, the occupier 
of the factory or workshop is liable to a fine. A 
similar punishment is prescribed if a factory or 
workshop is not kept in conformity with the Acts. 
In the case of tenement factories, that is to say, 
factories where mechanical power is supplied from 
a common source to different parts of the same 
building occupied by different persons in such 
manner that those parts constitute in law separate 
factories, the responsibility for the observance of 
the various provisions of the Acts is placed upon 
the owner instead of the occupier. In certain cir- 
cumstances the occupier may escape the penalty 
of a contravention of the Acts by bringing the 
actual offender before the Court. 


MINES AND QUARRIES 


Coal Mines, &c. 

The provisions of the Coal Mines Regulation 
Act, 1887, apply to mines of coal, stratified iron- 
stone, shale, and fireclay. 

Employment of Boys, Girls, and 
Women 

In such mines the employment underground of 
boys under the age of thirteen^ years and of girls or 
women of any age is prohibited. A boy under the 
age of sixteen is not to be erajiloyed below ground 
for more than fifty-four hours in any one week, 
nor more than ten hours in any one day; and he 
must be allowed an interval of not less than eight 
hours between the period of employment on Fri- 
day and that on the following Saturday, and in 
other cases of not less than twelve hours between 
the periods of employment. Such periods of em- 
ployment begin and end at the time of leaving and 
returning to the surface. 

No boy or girl under the age of twelve naay be 
employed above-ground in connection with a mine; 
and no boy or girl under thirteen may be so em- 
ployed for more than six days a week, or (if em- 
ployed for more than three days in any one week) 
for more than six hours in any one day, or more 
than ten hours in any one day in any other case. 
No boy or girl above thirteen and under sixteen 

1 See Factory and Workshop Act, 1901, ss. 90-96. 

2 See Factory and Workshop Act, 1901, ss. 97-102. 

* See Factory and Workshop Act, 1907. 

^ See Factory and Workshop Act, 1901, ss. 107-110 

5 See Mines (Prohibition of Child Labour Underground) Act, 
1900. 


and no woman may be so employed for more than 
fifty-four hours in any one week, or ten hours in 
any one day. No boy under sixteen, girl, or woman 
may be so employed between 9 p.m. and 5 a.m., 
nor on Sunday, nor after 2 p.m. on Saturday. 
Intervals between periods of employment are to 
be as above-stated in respect of work underground, 
and there is to be allowed an interval of half an 
hour for a meal after continuous employment for 
five hours. No boy under sixteen, girl, or woman 
may bo employed in moving railway wagons. 
A register is to be kept of all boys, girls, and 
w'omen employed. 

Wages 

Wages are not to be paid at or in any public- 
house or other place of entertainment. When the 
wages are paid according to the amount of mineral 
gotten, payment is to be made according to the 
actual weight gotten of the mineral, as shown at 
a place to be appointed for weighing as near the 
pit mouth as is reasonably practicable. Deductions 
may be made by agreement in respect of stones or 
.substances other than the mineral contracted to be 
gotten sent out of the mine with such mineral, but 
it has been held that this provision does not justify 
deductions for small coal found in the large coal 
which wRfi the mineral contracted to be gotten. 
Deductions are similarly allowed in respect of any 
tubs, baskets, or hutches improperly filled. No 
other deductions may be made, and sums im- 
properly deducted may be recovered by the miner 
in an action. Provision is made in the Act author- 
izing the appointment of check-weighers by the 
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persons employed, and elaborate provisions are 
laid down for the regulation of the working of 
mines, renal ties are prescribed for cont ;avening 
the provisions of the Act. | 

Amending Acts 

There have been various Acts amending the 
principal Act of 1887, namely, the Coal Mines 
(Check Weigher) Act, 1894, prescribing penalties 
for interference with a check-weigher ; the Coal 
Mines Kegulation Act, 1896, amending various de- 
tails of the principal Act; the Coal Mines Regu- 
lation Act, 1887, Amendment Act, 1903 ; the Coal 
Mines (Weighing of Minerals) Act, 1905, which 
again relates to check - weighers ; and the Coal 
Mines Regulation Act, 1908, which restricts to 
eight hours a day the time during which persons 
em])loyed in mines within the 1887 Act, except 
officials, mechanics, horsekeepers, or persons en- 
gaged solely in surveying or measuring may be 
below ground for purposes of work. In the case 
of firemen, examiners, deputies, onsetters, pump- 
minders, tanmen, or furnacemen, the maximum 
period is nine hours and a half. 

For the Coal Mines Act, 1911, and the Coal 
Mines (^liiiimum Wage) Act, 1912, see pp. 230-1. 


Metalliferous Mines, &c. 

The Metalliferous Mines Regulation Act, 1872, 
applies to all mines other than those to which the 
Coal Mines Regulation Act, 1887, applies, and 
includes in its scope slate quarries with under- 
ground workings. 

The rules as to the hours of employment of boys, 
girls, and women underground are the same as 
those applicable to coal mines, (kc., and it is simi- 
larly forbidden to pay wages in public-houses. 

Amending Acts are the Metalliferous Mines 
Regulation Act, 1875 (relating to returns), and the 
Slate Mines (Gunpowder) Act, 1882. 

Quarries 

By the Quarries Act, 1894, many of the pro- 
visions of the Metalliferous Mines Regulation Act, 
1872, including those prohibiting the payment of 
wages in public-houses, but not those relating to 
hours of employment, are applied to every place 
(not being a mine) in which persons work in getting 
slate, stone, coprolites, or other minerals, and any 
part of which is more than 20 feet deep. A heap 
of deposited furnace slag is not a mineral within 
the provisions, but places whence are taken gravel 
and sand are quarries within the Act. 


ACCIDENTS TO WORKMEN AND OTHER SERVANTS 


Notice of Accidents 

Where, in or about any mine,^ any accident 
occurs causing loss of life to any person there em- 
ployed, or causing any fracture of the head or of 
any limb, or any dislocation of a limb, or any other 
serious personal injury to any such person ; or 
caused by any explosion of gas or coal dust or any 
explosive, or by electricity, overwinding, or any 
other special cause specified by Home Office Order 
and resulting in any personal injury whatever to 
any person employed in or about the mine; the 
owner, agent, or manager of the mine is required 
to send forthwith written notice of the accident, 
and of any loss of life or personal injury caused 
thereby, to the district inspector. Where any per- 
sonal injury of which notice is required to be given, 
as above, results in the death of the person injured, 
written notice of the death must be sent, within 
twenty-four hours after such death is known to the 
owner or agent, to the inspector of the district. 
The same provisions apply to lines or sidings used 
in connection with a mine or quarry, and to 

1 See Metalliferous Mines Act, 1872, s. 11 ; Coal Mines Ecgula- 
tioii Act, 1887, 8. 35; and Notice of Accidents Act, 1906. 


quarries 2 of slate, stone, coprolites, or other minerals 
(including gravel and sand) which are in any part 
more than 20 feet deep. Particulars of all acci- 
dents causing disablement for more than seven 
days must be included in the annual returns to be 
sent to the inspector for the district. 

Where there occurs in any of the following em- 
ployments, namely,^ the construction, use, working, 
or repair of any railway, tramroad, tramway, canal, 
bridge, tunnel, or other work authorized by any 
local or personal Act, or the use or working of any 
traction engine or other engine or machine worked 
by steam in the open air, or such other employ- 
ment as the Board of Trade may direct, any acci- 
dent which causes to any person employed therein 
either loss of life or such bodily injury as to cause 
him to be absent throughout at least one whole 
day from his ordinary work, his employer must, 
as soon as possible, and in case of an accident not 
resulting in death, not later than six days after the 
accident, send to the Board of Trade written notice 
of the accident, with full particulars thereof. Non- 
compliance is punishable by a fine. 

s See Quarries Act, 1894. 

3 See Notice of Accidents Acts, 1894 and 1906. 
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In the case of factories or workshops (other than 
domestic factories or workshops); docks, wharves, 
quays, or warehouses; buildings under construc- 
tion or (if over 30 feet in height) in which more 
than twenty persons (other than domestic servants) 
are employed for wages; and lines or sidings used 
in connection with a factory or workshop, written 
notice must forthwith be sent to the inspector 
when accidents occur therein, either (a) causing 
loss of life to a person there employed ; or (b) due 
to any machinery moved by mechanical pow^r, or 
to molten metal, hot liquid, explosion, escape of 
gas or steam, or to electricity, and so disabling any 
person there employed as to cause him to be absent 
for at least one whole day from his ordinary %vork; 
or (c) due to other special cause specified by Home 
Office Order ; or (d) disabling for more than seven 
days a person there employed from working at his 
ordinary work. In the case of accidents included 
in (a) and (b\ similar notice must also be sent to 
the certifying surgeon of the district. If, after 
notification of any accident causing disablement, 
death occurs, notice thereof must be sent to the 
inspector as soon as the death comes to the know- 
ledge of the occupier of the factory or workshop. 
If the occupier is not the actual employer of the 
person killed or injured, the actual employer must 
immediately report the accident to the occupier. 

"When any boiler explosion occurs, notice thereof 
must be sent within twenty - four hours to the 
Board of Trade by the owner or user, or the per- 
son acting on their behalf.^ This provision does 
not apply to boilers used exclusively for domestic 
purposes. 

Liability of Employer at Common 
Law for Injury to Workman 

For injuries suffered by his workmen in the 
course of their employment, the master may be 
held liable either under the Common Law rules re- 
lating to negligence (negligence, in the legal sense, 
being the omission to do something which the 
ordinary reasonable man would do, or the doing 
something which a prudent and reasonable man 
would not do; see further, Chapter XXII of this 
Part), or under the Employers’ Liability Act, 1880, 
or in accordance with the provisions of the Work- 
men’s Compensation Act, 1906. 

If injury is caused to a workman by reason of a 
danger of which the master was aware, or ought ^ 
to have been aware, or by reason of any personal j 
negligence on the part of such master, the latter is 
liable to the workman in damages for the injury 
sustained. Such injury may be sustained and such 
liability incurred by the provision of defective ma- 
1 See Boiler Explosions Acts, 1S82 and 1800. 


chinery or appliances, or by a defective system of 
using machinery or appliances themselves quite 
proper,ior by the failure to supply the plant or 
appliai^ces reasonably necessary for the safety of 
persons employed. It is the employer’s duty to 
provide machinery and appliances reasonably fit 
and safe for his work, and to see that such ma- 
chinery and appliances are adequately supervised 
to ensure their being in a fit condition for working. 
A similar duty is imposed upon the employer to 
use reasonable care to prevent injury to persons in 
his employ through defective premises, or through 
any unusual danger of which he has or ought to 
have knowledge. 

But the employer will escape liability under the 
rules of Common Law if he can show that the 
injurv of which the workman complains would 
have been avoided had the latter himself exercised 
reasonable care, and that nc care or vigilance was 
wanting on the master’s own part to avert the con- 
sequences of such contributory negligence on the 
part of the workman. It is also a good defence 
if the employer can show that the workman was 
aware of and appreciated the danger, and freely 
and voluntarily accepted the risk. The mere fact, 
however, that the workman, knowing the danger, 
yet continued his work under fear of dismissal if 
he refused, does not exonerate the master from 
liability. If the employer has failed to take pre- 
cautions against danger to his workpeople which 
are prescribed by statute, such, for exami)le, as 
the fencing of machinery in accordance with the 
Factory and Workshop Acts, the difficulty of es- 
tablishing this defence of xnAeiiti non fit injuria is 
considerably increased. 

It is also a good defence to show that the injury 
to the workman was caused by the negligence of 
a fellow workman in the course of their common 
employment under a common master, even if that 
fellow workman was a foreman or other person 
whom the injured workman was bound to obey. 
Instances are injury to a miner caused by the 
negligence of the engineman w’ho draws him to 
the surface in the cage, or to a workman through 
the fall of scaffolding negligently constructed 
under the superintendence of a foreman in the 
same employment. “ Common employment ” does 
not mean identical work or similar acts. The 
relationship rather arises from common risk, but 
it is not always easy to say whether or not work- 
men are fellow servants engaged in a common 
employment. Thus, a miner and the underlooker 
or a workman and a certificated manager of a 
colliery, or the seaman and the master of the vessel, 
are fellow servants, making, consequently, common 
employment a possible defence for the employer 
in the event of iiyury being caused to one by the 
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negligence of the other. Not so, however, in the 
case of gailors employed by the same o'^ner but 
on different vessels. The employer is nol exoner- 
ated from liability if he knowingly emUfoys in- 
competent workmen, or if he fails to exercise 
proper care in their selection ; nor will he find the 
doctrine of common employment of any avail if 
he has been guilty of the breach of a statutory 
duty which is absolute. 

Care must be taken to distinguish between 
.servants of a i)erson employing a contractor and 
servants of the contractor w'ho is employed, as 
between the two classes of servants the doctrine 
of common employment does not apply. 

If a person volunteers to assist the servants of 
another, not being himself a servant of their em- 
ployer, and by reason of the negligence of pne of 
those servants the volunteer is injured, he is in 
the same position, with reference to the doctrine 
of common employment, as if he were actually a 
fellow servant. 

In addition to the defences of contributory negli- 
gence, voluntary taking of risk, and common em- 
ployment, it is oi^en to the employer to show^ that 
the servant who caused the injury w’as not at the 
time acaing wdtliin the scope of his employment; 
or that there w’as no negligence (as when injury is 
caused by a pure accident or latent defect in ma- 
chinery not discoverabh' by ordinary care, skill, 
and forr sight); or that the person injured was a 
mere licensee or trespasser. 

I 'l.der the old Common Law rule no action 
could be brought for negligence in respect of an 
injury resulting in death; the right of bringing 
the action died with the person entitled to bring 
it. The Fatal Accidents Act, 1846, commonly 
known as Lord Campbell’s Act, made certain 
exceptions to this rule in favour of the wife, 
husband, parent, or child of a deceased person; 
and it is provided by the Fatal Accidents (Dam- 
ages) Act, 1908, that in assessing damages in any 
action under Lord Campbell’s Act, there shall not 
be taken into account any sum paid or payable on 
the death of the deceased under any insurance. 

Liability under Employers’ Liability 
Act, 1880 

The Employers’ Liability Act, 1880, abolishes 
the doctrine o^ common employment in respect 
of particular classes of workmen and particular 
classes of accidents. Workmen may contract out 
of the Act. Workmen within the scope of the 
Act are persons who are labourers, servants in 
husbandry, journeymen, artificers, handicraftsmen, 
or miners, or are otherwise similarly engaged in 
manual labour, and whether over or under twenty- 


one years of age. Railway servants are also with- 
in the Act. Seamen and domestic or menial ser- 
vants are outside the Act. Omnibus conductors, 
tramcar drivers, shop assistants, and goods guards 
are other instances of persons to whom the Act 
has been held not to apply. Motor -omnibus 
drivers, on the other hand, are within the scope 
of the Act. The real test is wLether the w^ork on 
wdiich the person is engaged is principally manual 
labour. If manual labour is merely subsidiary to 
the^ain employment, the Act does not apply. 
Persons wLo are really contractors for work to be 
done are to be distinguished from those wLo are 
workmen within the scope of the statute. 

P"or the injured person to be within the benefits 
of the Act, his injury must be the result of one of 
five causes, namely — 

(a) Any defect in the condition of the ways, 
works, machinery, or plant connected with or used 
in the business of the employer, provided that 
such defect arose from or had not been discovered 
or remedied owing to the negligence of the em- 
ployer, cr of some person in his service, and 
entrusted by him with the duty of seeing that 
the ways, works, machinery, or plant were in 
proper condition. The term “plant” here includes 
any goods or chattels, fixed or moveable, alive or 
dead, kept for permanent use in the business, and 
accordingly a horse may be plant wdthin this pro- 
vision, and its viciousness a “defect in the con- 
dition” of the })lant. Unfenced machinery has 
frequently been held to be defective in condition. 
Further, there may be a defect in the condition of 
])lant if plant, sound in itself, is used for a purpose 
for which it is unsuitable. 

(h) The negligence of any person in the service 
of the employer, whose sole or piincipal duty is 
su])erintendence, and wdio is not ordinarily engaged 
in manual labour, whilst in the exercise of the 
superintendence entrusted to him. 

(c) The negligence of any person in the em- 
ployer’s service to whose orders or directions the 
workman at the time of the injury w^as bound to 
conform, and did conform, wdiere such injury re- 
sulted from such conformation. For this pro- 
vision to apply it is not necessary that the order 
or direction should in itself have been negligent. 
The negligence need not be directly connected 
with the order or direction. 

(cZ) The act or omission of any person in the 
employer’s service, done or made in obedience to 
the rules or by-laws of the employer, or in obe- 
dience to particular instructions given by any 
person delegated with the employer’s authority in 
that behalf, provided the injury resulted from 
some impropriety or defect in such rules, by-laws, 
or instructions. A rule or by-law approved by a 
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Government Department will not be deemed im- 
proper or defective. 

(e) The negligence of any person in the em- 
ployer's service who has charge or control of any 
signal points, locomotive engine, or train upon 
a railway. The term “railway” in this connec- 
tion is not confined to railways belonging to or 
used by railway companies. A steam crane run- 
ning on rails is not a locomotive engine within 
the provision. 

If, however, the workman knew of the dbfect 
or negligence which caused his injury, and failed 
within a reasonable time to give information 
thereof to the employer or some superior in the 
same service, he will (unless he was aware that 
the emjdoyer or sui)erior already knew of the 
defect or negligence) be deprived of the benefit 
of the Act. 

Actions under the Act are brought in the 
County Court, but may be removed into a su- 
perior Court. The action must be commenced 
within six months from the date of the accident 
causing the injury, or, in case of deatiih, within 
twelve months from the time of death. Written 
notice of the accident, giving name and address, 
cause and date, must be given to the employer 
within six weeks. 

The defences open to the employer in a Common 
Law action for negligence are, with the excep- 
tion of common employment, also available in an 
action for compensation under the Employers’ 
Liability Act. 

The maximum amount of compen.sation re- 
coverable is a sum equivalent to the estimated 
earnings, during the three years preceding the 
injury, of a person in the same grade in the like 
employment in the district in which the injured 
workman was employed. 

Liability under the Workmen’s 
Compensation Act 

Under the Workmen’s Compensation Act, 1906, 
the employer is exposed to liabilities for accidents 
to his workmen from which he cannot escape in 
the manner open to him in respect of actions for 
negligence at Common Law or proceedings under 
the Ejnploy(‘rs’ Liability Act, 1880. The liability 
under the Act exists independently of any negli- 
gf'nce in the employer or his agents. Also, whereas 
ill the earlier forms of proceedings a successful 
claimant is awarded a lump sum, under the 
Workmen’s Compensation Act the compensation 
takes the form of a weekly payment, a lump sum 
only being recoverable when the accident results 
in death. The acceptance of compensation under 
the Workmen’s Compensation Act bars the right 


; of the workman (except sometimes in the case of 
j minors)t|to bring an action for damages i;i respect 
I of the siVme injury. 

! The power to contract out of the Workmen’s 
I Compensation Act is strictly limited. It is only 
I permissible where it can be shown that the work- 
man enjoys advantages under some other scheme 
of compensation, benefit, or insurance duly certi- 
fied by the Registrar of Friendly Societies to be 
not less favourable to the workman than the pro- 
visions of the Act itself. 

In determining whether a claim for compensa- 
tion under the Workmen’s Comjiensation Act is 
maintainable, the following questions havt‘ to be 
considered : — 

(a) Is the injured person a “ workman ” to 
whom the Act is applicable, or is he outside its 
scope ? 

The Act defines the term »“ workman ”, that is 
to say, the persons within the scope of the Act, 
to mean “any j^erson who has entered into or 
works under a contract of service or apprentice- 
ship with an employer, whetlier by way of manual 
labour, clerical work, or otherwise, and whether 
the contract is expressed or imiilied, is oral or in 
writing”. The real test for ascertaining wliether 
there is a contract of service, and for distinguish- 
ing, for example, a workman from a contractor, is 
whether the employer retains tlie power of con- 
trolling the way in which the work is to be carried 
out. Where the employer only indicates to anrther 
what work is to be done, that other is not, in 
general, in the position of a servant. Seamen are 
specially included in the Act. 

The definition is a wide one, and has been held 
to include, not only persons who are “workmen” 
in the popular sense of the term, but also, for 
example, professional football players. On the 
other hand, it has been held that there is no con- 
tract of service in such a relation as that existing 
between a dispensing doctor and the guardians of 
the district, or a taxi-cab driver and the cab com- 
pany. Certain classes of persons are expressly 
excluded from the Act, namely, members of the 
military, naval, or police forces, outworkers, mem- 
bers of the employer’s family living in his house, 
I>ersons receiving remuneration exceeding £250 a 
year, unless employed by way of manual labour, 
and persons casually employed for purposes other 
than those of the employer’s trade or business. 
In determining whether or not a person is barred 
by the £250 limit, it is to be noted that it is 
“ remuneration ” and not “ salary ” that is referred 
to. Board, lodging, or any allowance constituting 
part of the consideration given for the services of 
the servant or workman are to be regarded as part 
of the remuneration. An instance of the sort of 
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Sir Robert Hart, Bart. (1835-1911); born in County Armagh; 
entered consular service, 1854; entered Chinese Imperial Maritime 
Customs, 1859; Inspector-General of Chinese Customs, 1863-1908; 
K.C.M.G., 1882; G.C.M.G., 1889; Baronet, 1893. 

Francis W. Hirst; born at Huddersfield in 1873; classical 
honours at Oxford, 1896; barrister-at-law, 1899; editor of The 
Economist since 1907; author of “The Stock Exchange^’ (1911) and 
other works. 

Sir Isaac Holden, Bart. (1807-97); born near Glasgow of 
poor parents; employed in a worsted factory in Yorkshire, 1830-46, 
and made several inventions ; associated with Lord Masham in a 
patent, 1847; opened a factory near Paris, 1848; centralized his 
wool -combing business in Bradford, 1864; Liberal M.P. for Knares- 
borough, 1863-68, and for Keighley division, 1882-95; Baronet, 1893. 

Thomas Henry Ismay (1837-99); born in Cumberland; entered 
a shipping business , acquired White Star Line of Australian clippers 
in 1867, and with William Imrie founded Oceanic Steamship Company 
in 1868; entered the American trade, 1870. 

Sir At. FRED Jones (1846-1909); born in Carmarthen; was head 
of shipping firm of Elder, Dempster, & Co., and rendered valuable 
service to West African and West Indian trade; founded Liverpool 
School of Tropical Medicine; K.C.M.G., 1901. 

Sir Robert Laidi.aw; born in Roxburghshire, 1856; Chairman 
of Wh'teaway, Laidlaw, & Co., Ltd., East India merchants; Liberal 
M.P. for E. Renfrewshire, 1906-10; knighted, 1909. 

John Laird (1805-74); born at Greenock; a pioneer in the con- 
struction of iron ships ; built up the shipbuilding business of Laird 
Brothers at Birkenhead; Conservative M.P. for Birkenhead, 1861-74. 

Sir W11.LIAM Hesketh Lever, Bart.; bom at Bolton, 1851; 
Chairman of Lever Brothers, Ltd., the great soap-making firm at 
Port Sunlight, near Birkenhead; Chairman of the Liverpool School 
of Tropical Medicine; Liberal M.P. for Wirral division of Cheshire, 
1906-10; Baronet, 1911. 

Sir Thomas Johnstone Lipton, Bart.; born at Glasgow of 
Irish parents, 1850; built up a great provision business, now 
Lipton, Ltd. ; has tea and rubber estates in Ceylon ; a keen yachts- 
man; knighted, 1898; K.C.V.O., 1901; Baronet, 1902. 
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question that arides under this head is that of 
a captain of a vessel who was paid £216 a ^e&T, 
and received food and an allowance for washing. 
In determining the value of these latter items, it 
-^as held that the proper test to apply was what 
tlVe reasonable cost would have been to the captain 
if he had had to provide these things for himself. 

Casual employment, which is also excluded from 
the scope of the Act (unless it is employment for 
the purposes of the employer's trade or business), 
does not mean intermittent employment. If a 
person is emidoyed at regular intervals he will 
not, in general, be regarded as a casual. Thus, 
a woman who did washing was employed regu- 
larly on Friday in each week and on alternate 
Tuesdays. She went to her employer’s house on 
these days without a request on each occasion. 
She was held to be in regular and not casual 
employment, and so entitled to compensation for 
an injury therein received. On the other hand, 
a window cleaner, who had for two years been 
employed to- clean the windows of a house when 
wanted, being requested to come each time he 
v as w’anted and paid by the job, was held to be 
merely casually employed. 

(Ij) Was the injury, in respect of which com- 
IKUis.ition is claimed, an “accident”? 

An “accident” within the meaning of the Act 
has been defined by the House of Lords to be 
“any unexi:ected personal injury resulting to the 
workman in the course of his employment from 
any unlooked-for mishap or occurrence”, and .so 
includes such occurrences as a man straining a 
mascle, ricking his back, or rupturing himself, 
when lifting a weight or endeavouring to move 
something not easily moved. The term has also 
been held to comprehend such occurrences as heat 
stroke contracted in a stokehold, and sunstroke, 
but not frost bite contracted by a baker on his 
rounds (though here the Court differed). A work- 
man may recover compensation for an “ accident ” 
even though the accident itself was not the imme- 
diate cause of death or incapacity, but some illness 
resulting from or accelerated by the accident. For 
(example, a workman was injured by a heavy pipe 
1 ailing on his foot; erysipelas resulted from the 
injury, and from the erysipelas the man died. In 
another case, nephritis, from wdiich the wwkman 
was already suffering, and from which he would 
sooner or later have died, was accelerated by an 
accident in the course of his ^vork, and the man 
died in consequence. Compensation was awarded 
in each case. In such cases the question is : Would 
the man have lived but for the accident? If, save 
for the accident, he would not have died when he 
did die, it will be considered that his death re- 
sulted from an accident within the Act. Nor is 


the workman disentitled from recovering compen- 
sation when the accident was the result of his own 
physical condition, as where a workman, engaged 
in the work of unloading a ship, was seized with 
a fit and fell into the hold, suffering injury in 
consequence ; and where a workman ruptured an 
aneurism by a strain when at work. 

But to be an accident within the Act, the 
occurrence must be something capable of being 
described as having occurred at a definite time. 
Enteritis, contracted by inhaling sewer gas, for 
example, or overstrained heart brought on, not 
by sudden, but by continuously repeated exertion, 
could not be shown to have come about at any 
particular time, and accordingly were held not to 
be “accidents” within the Act. Certain industrial 
diseases have, however, been brought within the 
scope of the Act, and special conditions are pre- 
scribed under which workmen suffering from them 
may be regarded as though .'suffering from a per- 
sonal injury by accident, and so entitled to com- 
pensation. Such are lead poisoning, miner’s “beat 
hand” and “beat knee”, which had previously 
been held not to be “ accidents ”, inasmuch as the 
injury could not be ascribed to a definite date, 
together with a number of other industrial diseases. 

(c) Was the accident one “arising out of and in 
the counso of the employment”? 

The applicant for compensation must show that 
the accident arose both “out of” and “in the 
course of” the employment. Some boys, em- 
ployed in a steel works, got into some w^agons 
running on rails, during an interval of rest, al- 
though warned not to go near them. The wagons 
moved, and in attempting to check their course 
a boy was killed. It was held that no compensa- 
tion could be awarded, for although the accident 
may have arisen “in the course of” the employ- 
ment, it did not arise “ out of ” the employment. 
Also, an injury caused by the wrongful act of a 
fellow servant, and having no relation to the em- 
ployment, as during horseplay, does not arise “ out 
of” the employment. On the other hand, if a 
workman, acting on a sudden emergency in his 
master’s interest, docs something to avert danger, 
although something not strictly within the scope 
of his employment — as, for example, stopping a 
horse belonging to the works, or attempting to 
rescue a fellow workman from a position of danger 
— he may, in case of injury, be held to be wdthin 
the Act. Such cases, however, must be distin- 
guished from those wLere a w’orkman suffers in- 
jury while interfering in a sphere of duties not 
his own without the excuse that his employer’s 
interest required him so to act, as where a boy was 
injured when cleaning machinery, which work was 
no part of his duty ; or a roadman, whose duties 
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were confined to sweeping and putting “binding” 
on the road, was injured when getting up steam 
on the steam roller. Also, where the employment 
exposes the workman to peculiar risk, and iiyury 
is suffered from some cause external to the em- 
ployment, such injury will be regarded as arising 
out of the employment. Examples are those of 
a bricklayer who was killed by lightning when 
working on a scaffold, and a cashier who was 
murdered for purposes of robbery at a time when 
he had a substantial sum of his employer^ money 
in his possession. But compensation will not be 
awarded when the workman suffers injury by 
reason of risk needlessly taken, as "where a work- 
man climbed on the top of a hot-water tank to 
eat a meal and fell through. Where, during his 
period of emplo3mient, a w’orkman does some- 
thing for his own purpose and unconnected with 
his employment, during which time he suffers 
injury, although on his employer’s premises, as 
where a ticket collector, having completed the 
collection of tickets, jumped on to the footboard 
of the moving train to speak to a passenger on 
some private matter and w^as killed in jumping 
off again, the accident is not one arising out of 
and in the course of the employment. On the 
other hand, compensation was allowed to a work- 
man who w^as injured by a wall falling on him 
while eating his dinner during the dinner hour 
on the premises where he was employed, feeding 
himself being necessary to the work he was en- 
gaged to do. 

No claim for compensation is maintainable in 
respect of injuries received during the period 
intervening between the time the workman quits 
and resumes his employment, but whether the 
employment has in fact ended or whether it has 
not begun is a question that must be decided by 
the circumstances of each case. For example, 
a farmer, having engaged a shepherd, sent a 
wagon to convey him and his furniture to tlie 
cottage where he was to live. On the way he 
fell off the wagon. A claim for compensation 
being made, it was held that the employment had 
not begun. Again, an engine driver, to begin the 
work of the day, had to proceed to the engine 
shed. It was held that it was at the engine shed 
that his employment began, and that an accident 
occurring to him while proceeding thither along 
the railway line was not within the Act. But 
the beginning of a man’s employment doe^ not 
necessarily coincide with the beginning of his 
work. A workman who fell into an excavation 
on the premises where he was employed, while 
proceeding to deposit his ticket at the office at 
the entrance of the works twenty minutes before 
the time for commencing work, was held to be 


within the “reasonable margin before the time 
of cWmencing actual work” that ^an be con- 
sidered as coming within the period of employ- 
ment. Again, the applicant, to get to his work, 
had to pass through an iron gate on the employe r^s 
premises a hundred yards from the lamp-room 
where he had to go to. The gate slammed and 
injured him. It was held that the accident arose 
out of and in the course of the employment. 
Similar questions arise as to the moment when 
employment terminates. In general, the employ- 
ment is taken to continue while the workman is 
making his exit from the place where he is em- 
ployed. Workmen have been held to be within 
the Act and entitled to compensation in respect of 
an injury received when going to the colliery pay- 
offee for wages after leaving work, and when pro- 
ceeding home from work on a railway provided 
by the employers for the gratuitous conveyance 
of the workmen. In regard to a commercial 
traveller, it has been laid down that his employ- 
ment continues from the time he leaves his home 
on his employer’s business until he returns to liis 
home. 

If, as sometimes happens in cases where a work- 
man is found dead, but no one witnessed the 
manner of his death, the available evidence is 
equally consistent with the view that the accidtMit 
did or that it did not arise out of and in the course 
of the employment, the aj)plicant for com]:)ensation 
cannot succeed. It is not enough to say that the 
accident would not have hapj^ened had the man 
not been at work. So w-hen a sailor w^as killed 
w^hile returning tr) hivS ship, and the evidence was 
equally consistent with the view that he had gone 
ashore on the shij)’s business, or that he had gone 
for his own purjwse, the onus of proof was held 
not to have l)een discharged by the applicant. 
But it does not follow that an accident will never 
be held to have arisen out of and in the course of 
the employment unless direct evidence is available 
concerning the cause. It is open to the arbitrator 
to infer from known facts that an accident did so 
arise. A miner died from a crushed finger which 
produced blood poisoning. The arbitrator was 
held entitled to infer that it was done while the 
man was at his work, inasmuch as it was work of 
such a character that such accidents were more 
likely to occur then than when the man was not 
at work. 

Compensation is not payable when the injury 
does not disable the workman for at least a w'eek 
from earning full wages at his work, nor (except in 
cases where the injury results in death or serious 
and permanent disablement) when the injury is 
due to the workman’s serious and wilful miscon- 
duct. The latter defence is difficult to establish, 
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and can only succeed in a limited number of cj^cs. 
A man may Jjave been negligent or acted stupidly, 
but it does not follow that he will be found guilty 
of “ serious and wilful misconduct It was 
found serious and wilful misconduct in a sawyer 
who deliberately and intentionally refrained from 
using the guard for a circular saw after frequent 
orders that the guard was to be used; but a 
breach of rules, or ignorance of them, does not 
necessarily amount to such misconduct, although 
it may so be found. It was said in one case that 
the sort of misconduct referred to was such as 
that represented by a miner striking a match to 
light his pii)e when in the mine, or a workman 
walking into a gunpowder factory wearing nailed 
boots instead of the list slippers provided. 

The persons entitled to claim compensation a^e, 
in the case of a non-fatal accident, the injured 
workman, and when the accident results in the 
workman’s death, his dependents, but, in the 
latter case, any lumi> sum due is to be paid into 
the County Court. Included in this term “de- 
[>endcnt” are wife or husband, i»arent, grand- 
parent, step father, stei)-mother, child, grandchild, 
stepchild, brother, sister, half-brother or half- 
sister; also illegitimate children, and the parents 
when the workman was himself illegitimate. De- 
IKmdents are total or partial, according as they 
were wholly or in part dependent on the work- 
man’s earnings at the time of his death. By 
paying into Court a lump sum for which he ad- 
mits liability, the employer may escape further 
jiroceedings arising out of questions as between 
the dependents themselves, such as whether or 
not certain persons are dependents, or the propor- 
tions of distribution among them. 

The Act includes provisions enabling the w^ork- 
man engaged on works which are the subject of 
sub-contracts to claim compensation either from 
the principal contractor or from the sub-contractor 
who is his immediate employer. A principal con- 
tractor so paying compensation has a right of 
indemnity against the man’s real employer. 

{a) In case of death a lump sum is jiayable, 
which varies according as the workman leaves 
total dej>endents, partial dependents, or neither. 
In the case of total dependents the sum payable 
is not less than £150 and not more than £300. 
If the w’orkinan was employed with the same 
employer during the three years preceding lbs 
death, the amount is a sum equal to his aggregate 
earnings during those three years, deducting any 
^veekly payments already made. If the workman 
had been with the employer for a less time than 
three years, the amount is arrived at by multiply- 
ing by 156 his average weekly earnings during the 
time he actually was with the employer. In each 


case the above-mentioned maximum and minimum 
limits must be observed. 

If the workman leaves only partial dependents, 
the sum payable is to be that which is “ reasonable 
and proportionate to the injury to the said de- 
pendents”, but in no case exceeding the amount 
that would be payable to total dependents. It is 
the reasonable, not the maximum, sum to which 
regard should be had. 

If there are no dependents at all, only medical 
and burikl expenses up to £10 are payable. 

{h) When the accident does not result in the 
w'orkman’s death, but produces incapacity for 
work, compensation takes the form of a w'eekly 
payment during such incapacity, the maximum 
being £1 per week. The actual weekly amount 
payable, subject to that limit is, for total in- 
cai)acit 3 % fifty per cent of his average w^eekly 
earning.s during the previous twelve months or 
during anj^ less period that he has been continu- 
ously^ with the same employer. If the workman 
is under twenty -one at the date of the injury', and 
his average weekly earnings are less than £1, his 
whole average earnings represent the comi)ensa- 
tion he can claim, with a maximum, however, of 
ten shillings. For partial incapacity the weekly 
payment is arrived at in the same way, but must 
not exceed “the difference betw'een the amount 
of the average weekly earnings of the workman 
before the accident and the average weekly amount 
which he is earning or is able to earn in some 
suitable employment or business after the acci- 
dent”, regard being had to his physical state. 

In fixing the weekly payment, the employer 
is entitled to take into consideration “any pay- 
ment, allow^ance, or benefit ” received by the work- 
man from him during incajiacity. 

The “earnings’’ which constitute the basis for 
the calculation of compensation include sundry 
advantages that may be enjoyed by the workman 
in addition to pecuniary w^ages — board and lodging, 
for instance. It has also been held that a w^aiter’s 
tips should be taken into account. On the other 
hand, the gross may not represent the real earnings. 
A miner employed a draw^er, wdiom he paid out of 
his wages. It w^as held that amounts so paid to 
the drawer should be deducted from the miner’s 
wages to ascertain his “earnings”. 

Notices in wTiting of the accident must be 
given as soon as practicable, and before the wx»rk- 
maii has left the employment in wdiich he w'as 
injured ; and the claim for comi)ensation must be 
made within six months from the date of the 
accident. This pi*ovision w'as inserted in the Act 
in order that the employer may, with as little 
delay a.s possible, enquire into all the circum- 
stances of the injury and its consequences, and 
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accordingly (unless the applicant can show that 
the employer is not prejudiced in his defence by 
the want of notice, or that failure to send in 
notice or claim was due to mistake, absence from 
the United Kingdom, or “other reasonable cause”) 
disobedience to this provision bars the right to 
compensation. 

The employer may require an injured workman 
to submit to a medical examination, either with 
a view" to determining whether or not to admit 
liability in the first place or, having paid com- 
pensation for some time, wdth a view" to de- 
termining w^hether to diminish or discontinue the 
weekly payment. The cost of the examination 
must be borne by the employer, but refusal on 
the part of the workman to submit to such ex- 
amination entails the suspension of his rights 
under the Act. A workman is, how^ever, entitled 
to have his owm doctor present at the examination. 

Either employer or w"orkman is entitled to a 
“review” of a w'eekly payment of compensation, 
the former on the ground that the workman has 
got better, and the latter if he consfders that his 
incapacity has increased ; and the amount of com- 
pensation may be ended, diminished, or increased 
accordingly. Mere fluctuation in w’age rates is 
insufficient reason for a review. 

The question not infrequently arises whether 
the employer can insist on the injured w’orkman 
undergoing an operation w"ith a view to a cure or 
an improvement in his condition, and the con- 
sequent ending or diminishing of compensation. 
If there is any risk, the workman cannot be re- 
quired to undergo an operation. The question is 
whether his refusal is unreasonable, not whether, 
on the balance of medical evidence, an operation 
is reasonably safe. If, for example, the workman 
declines an operation on the advice of his own 
medical attendant, his refusal is not considered 
unreasonable, and the employer cannot, on the 
ground of such refusal, ask for a review. But, 

MASTER’S RESPONSIBIUTY FO 
Torts 

For wrongful acts of the class called torts, of 
which negligence and false imprisonment are 
familiar instances, done by his servants, the master 
is responsible and may be made answerable in 
damages, provided the servant’s tortious act was 
committed in the course of his employment, and 
was within the scope of his employment. The 
employer w"hose carman has driven over some- 
one in the street, or has run into and damaged 
someone else’s vehicle, is a very frequent defen- 


in case where the medical view is that there is 
no serious risk or pain attending ^he proposed 
operation, the workman’s refusal to submit entails 
a risk of losing or suffering a diminution of his 
weekly compensation. 

If the result of a review is to terminate ab- 
solutely the payment of weekly compensation, the 
effect is to end the matter once and for all. It is 
a common practice, accordingly, where it is im- 
possible to say whether or not the workman has 
filially recovered with no fear of subsequent mis- 
chief, to keep the matter alive by a nominal weekly 
payment of one penny. The w’orkman is then 
able, should fresh mischief develop as a conse- 
quence of the injury, to apply for a review and 
an increase of compensation. 

nWhere any w eekly payment has been continued 
for six months or more, the employer is entitled 
to redeem such i>ayment*for a lumj) sum. If the 
capacity is permanent, the measure of commu- 
tation is an immediate life annuity “equal to 
seventy-live per cent of the annual value of tlie 
weekly j)ayinent In other cases the amount may 
be arrived at by arbitration, and there is nothing 
to prevent the sum being arrived at by agreement. 

If questions as to liability to pay compensation 
or the amount thereof are not settled by agree- 
ment, resort must be had to arbitration. Such 
arbitration may be by means of a committee re- 
presentative of employer and w'orkman, a single 
arbitrator agreed on betw’oen the parties, or, as 
is most usual, in the County Court. 

Care should be taken to obey the provisions of 
the Act requiring agreements with regard to the 
amount of compensation, or the subsequent varia- 
tion of that amount, or any other question arising 
under the Act, to be sent to the Registrar of the 
County Court for record. In the absence of such 
registration, the employer may find that the agree- 
ment lias not had the desired effect of relieving 
him from liability to pay further compensation. 

i THE ACTS OF HIS SERVANT 

dant in actions for negligence by reason of the 
operation of this rule. Whether the act com- 
plained of was within the scope of the servant’s 
employment and committed in the course thereof, 
is frequently difficult to determine. Familar ex- 
amples, illustrating the distinction, are those of the 
two employees who left the water running in the 
lavatory, with the result that the premises below 
were damaged. In one case, the clerks had been 
forbidden to use the lavatory at all, and it w"as 
therefore held that the clerk, in leaving the water 
running, was not acting within the scope of his 
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authority, and that his employer was therefore not 
liable. In ^he other case, the use of the lavatory 
by the employee was allowed, and the result of 
the case was therefore the other way. Again, if 
*an employee, suspecting an offence in respect of 
the property of his employer to have been com- 
mitted by a certain person, gives that person into 
custody, and the charge proves unfounded, the 
question whether or not the employer is liable in 
an action for false imprisonment, and probably 
malicious prosecution as well, will be determined 
according as the employee can be shown to have 
had or not to have had his employer’s authority 
so to act. In some cases, where express authorit}^ 
cannot 1 x 3 shown, the i)osition of the servant is 
such that the Court would hold that he had an 
implied authority to give a person into custodjV^ 

This liability of the master for his servant’s acts 
may exist even though* the act complained of is 
contrary to the master’s orders, provided it is done 
in the course of the employment and is intended 
to 1)(* tor the benefit of the master, as where an 
omnibus driver, endeavouring to obstruct another 
omnibus, })ulled across the road, although contrary 
U) orders, and by so doing upset his rival. 

Where, however, the act complained of occurred 
wdien the servant was engaged in something 
entirely on his own account, as where he run.-^ 
()ver someone witli his cmploy(3r’s carriage, which 
lie has taken out for a purpose entirely his own, 
the servant alone is responsible. Nor is the master 
answerable for his servant’s malicious or wilful 
act ; as if he were, for example, to drive deliber- 
ately into another carriage in a spirit of wanton- 


ness or spite, or in a fit of temper. But a slight 
deviation by the servant from the scope of his 
employment, as where a servant, while out on his 
master’s business, goes somewhat out of his way 
in order to transact some business of his own, as 
to call on a friend or deliver a parcel, does not 
relieve the employer from resjionsibility. Again, 
a master wdio temporarily lends a servant to an- 
other is not responsible for the tortious acts of 
that servant done in the course of that temporary 
service while beyond the control of the permanent 
master. 

It is freciuently necessary to determine the pre- 
liminary question whether a person, employed by 
another, was in the position of servant or con- 
tractor to that otherd If the relation is that of 
emi)loyer and contractor, the former is not gener- 
ally liable for the tortious acts of the latter, al- 
though lie may be, as where he personally inter- 
feres in the work, or if he has employed the con- 
tractor to do an unlawful act, to lay down pipes 
in a public highway without statutory authority, 
for example? 

Contracts 

Whetlier or not a master is bound by contracts 
entered into by his servant depends on the ques- 
tion whether or not the latter had authority, ex- 
])ress or implied, to make the contract in question. 
The mere fact that the relationship of master and 
servant exists im})lies no such authority. The 
question belongs to the branch of law concerned 
with Principal and Agent. (See Chapter II of 
this Part.) 


THIRD PARTIES AND THE RELATION OF MASTER AND SERVANT 


Inducing Breach of Contract 

It is an old rule of law that the master is 
entitled to recover damages from a third party 
whose wrongful act causes loss of service, as 
where such third person entices away a servant. 
Loss of service is also the basis of an action for 
seduction, although when it is the parent who 
sues, such loss of service frequently approaches 
the region of legal fictions. Where, however, 
the third party’s act causes the servant’s death, 

CRIMINAL OFFENCES BY 

Employers and servants are, of course, amenable 
to the criminal law in respect of offences com- 
mitted against each other, as though the relation 
of master and servant did not exist. In addi- 
tion, however, there are certain provisions of the 


the master’s right to sue for loss of service 
disappears. 

Corrupt Practices 

• 

Bribes, secret commissions, or other corrupt 
inducements to servants to do or refrain from 
doing something in regard to their employer’s 
affairs or business, is a misdemeanour both in him 
that gives and him that takes, and is punishable 
by fine or imprisonment or both.^ 

AND AGAINST SERVANTS 

criminal law peculiarly concerning persons in that 
relation. 

1 See definition of “ servant ”, p. 78. 

3 See Prevention of Corruption Act, 1906, and Chaptf^r II of 
this Part 
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Larceny, otherwise theft, by clerks or servants, contrjict of service will be to deprive the inhabi- 
of chattels, money, or valuable securities belong- tants of the place wholly or to a gre%t extent of 
ing to or in the possession of their masters, is their supply of gas or water ; or in the case of 

more severely punished than ordinary larceny, a person who knows or has reason to believe that 

Embezzlement, that is to say, the unlawful appro- the probable consequence of such breach will be 
priation to his own use by a clerk or servant of to endanger human life, or to cause serious bodily 
property received by him on account of his em- injury, or to expose valuable property to destruc- 
ployer, is a felony. In larceny, property is stolen tion or serious injury. Forging or uttering a 
which has been in the master’s actual or con- forged servant’s character or giving a false written 
structive possession, as where money is taken from character are also punishable offences, 
the cash box. In embezzlement, the property is If a master, who is legally liable to provide for 
appropriated before it gets into the master’s pos- any servant or apprentice the necessary food, 
session, as where the clerk or servant, receiving clothing, or lodgings, wilfully and without lawful 
money from a customer on behalf of his employer, excuse neglects to provide the same, or unlawfully 
at once puts it in his own pocket. To be guilty and maliciously causes bodily harm, so that the 

of embezzlement, a person must be a clerk or life of such apprentice or servant is endangered, 

servant to an employer, and frequently it is a or Jiis health is or is likely to be permanently in- 
difficult question whether or not that relationship jured, such master is guilty of a misdemeanour, 
exists. It is a misdemeanour for any clerk, officer, and is liable to imprisonment, 
or servant wilfully and with intent to defraud, to Before instituting a prosecution, the employer 
destroy, alter, mutilate, or falsify any book, paper, should make very sure of his ground. Unsuccess- 
or accounts in his employer’s possession, or to ful criminal proceedings launched without reason - 
make false entries therein. In certain instances, able or probable cause, that is to say, without 
breach of the contract of employment may be a taking reasonable care to ascertain the true facts, 
criminal offence, namely, in the case of a {Kjrson and that the facts constituted good 'priiwAx facie 
employed by a gas or water company or author- grounds for a prosecution, may result in the bring- 
ity who knows or has reasonable cause to believe ing of an action for malicious prosecution by the 
that the probable consequence of his breach of person against whom the proceedings were taken. 

APPRENTICESHIP 

By a contract of apprenticeship, the apprentice regard to whom there are special statutory pro- 
is bound to the master for the purpose of learning visions, the age of the proposed apprentice is of 
the latter’s trade or calling, the apprentice under- no account, provided he is over seven. A contract 
taking to serve the master for that purpose, and of apf)rentice.shi}‘ Ixiing regarded as irrima facie 
the master undertaking to teach the apprentice, for his benefit, such a contract is binding on an 
A person may be none the le.ss an af)prentice infant, aiirl is accordingly an exception to the 
because he does work of the kind done by the general rule that contracts entered into by minors 
master’s servants, or because he receives remuner- do not bind them. If, however, there are cove- 
ation. nants wliich make the apprenticeship instrument 

As the term of apprenticeship generally exceeds inequitable or prejudicial to the infant, it can be 
a year, the contract should usually* be in writing, set aside. 

In practice, articles of apprenticeship generally In addition to the right to receive instruction, 
take the form of a deed. The instrument of an a])prentice residing with the master is entitled 
apprenticeship must be executed by the appren- to medical attendance in addition to food and 
tice whether or not he be a minor, and the parent lodging. An apprentice cannot be required to 
or guardian is usually, though not neces.sarily, a work on Sundays, and he cannot, in the absence of 
party. There is a stamp duty of 25. 6cf. on ap- stipulation to the contrary, be dismissed for mere 
prcnticeship instruments, w'hich must be dis- misconduct; but it is a defence to an action against 
charged before execution, and, in the absence of the master on the covenants of the indenture for 
stipulation to- the contraiy, paid by the master; not teaching the apprentice that the latter ab- 
but there are exemptions in favour of apprentices sen ted himself or was an habitual thief, and the 
to the sea services, parish apprentices, and persons master may himself administer moderate corporal 
apprenticed by public charities. punishment for misconduct. The master is en^ 

Except in the case of parish apprentices or sea titled to and may sue for the earnings of his 
apprentices, or apprentices to chimney sweeps, in apprentices. Disputes between apprentice and 



Chap. X] 


MASTER AND SERVANT 


97 


master may, where the premium paid ^oes not 
exceed be heard by a court of summary juris- 
diction, and that Court is empowered to order the 
apprentice to perform his duties under pain of im- 
prisonment, and on the other hand it may rescind 
the instrument of apprenticeship and, if it thinks 
it to be just, may order the whole or part of the 
premium to be returned.^ 


The contract of apprenticeship is terminated by 
the death of the master before the expiration of 
the term, unless the apprentice bound himself to 
serve the executors and administrators of the 
master, or a firm and its successors; and in the 
event of death there is no claim, in the absence 
of express stipulation, to the return of any part 
of the premium paid. 


TRADE UNIONS AND TRADE DISPUTES 


For the purpose of the various statutes govern- 
ing trade combinations, the term “trade union” 
includes combinations of employers as well as of 
workmen. 

Actions against Trade Unions 

By the Trade Union Act, 1871, trade unions 
ceased to be societies which were unlawful, as 
>)eing in restraint of trade. On the other hand, 
in the Taff Vale case^ it was decided that a regi>- 
tered trade union could be sued and its funds 
held liable in damages in respect of those wrong- 
ful acts classed as torts, when committed by the 
agents of the union acting within the scope of 
their authority. By the Trade Disputes Act, 1906, 
however, that decision is overridden, and immu- 
nity lias been conferred on trade unions in resi:)ect 
of anv tortious act committed by or on behalf of 
such trade union. It does not appear that this 
immunity extends to trade union officials in their 
individual capacity. Strikes or lock-outs are lawful, 
save in so far as they are attended by acts in 
themselves criminal. 

Picketing 

By the Conspiracy and Protection of Property 
Act, 1875, it w'as made an offence punishable by 
fine or imprisonment for any person, with a view 
to compel another to do or abstain from doing 
any act which he has a right to do or not to do, 
to work for a particular employer, for example, 
wrongfully and without legal authority to use 
violence or intimidation towards him, or persis- 
tently to follow him about, or to hide or deprive 
him of his tools, or to watch or beset the place 
where he resides, works, or carries on business or 
happens to be, or the approach thereto. Attend- 
ing merely to communicate or obtain informa- 
tion was not “watching or besetting”, but in 
Lyons v, Wilkins (1896) it was held that watching 

1 See Employers and Workmen Act, 1876. 

*Taff Vale Railway Company v. Amalgamated Society of 
Railway Servantt, 1901. 

VOL. IV 


and besetting for the purpose of i)eacefully per- 
suading was an offence under the statute. The 
Act of 1906, however, makes it lawful for persons 
acting “in contemplation or furtherance of a trade 
dispute” to attend at such places “if they attend 
merely for the purpose of peacefully obtaining 
or communicating information, or of peacefully 
persuading any pert^on to work or abstain from 
working 

Conspiracy 

Again, while the 1875 Act gave protection to 
trade combinations in regard to liability to crimi- 
nal proceedings for conspiracy (that is to say, in 
res})ect of the crime consisting in an agreement of 
two or more i)ersons to do an unlawful act, or to 
do a lawful act by unlawful means), liability to 
a civil action for conspiracy remained where it 
could be shown that damage had resulted to some 
person or persons. In Quinn v. Leath&ni (1901) 
the defendants were so held liable. The Trade 
Disputes Act, 1906, gives protection in regard to 
civil in addition to criminal liability. 

Inducing to Break Contract 

Further, by the Act of 1906, the liability to an 
action for inducing a person to break a contract 
of emj)loyment, or for interfering wnth some other 
personas trade, business, or employment, is re- 
moved in Cases where done in contemplation or 
furtherance of a trade dispute. For the protec- 
tion of this provision to be of avail, a trade dis- 
pute must be impending or actually in existence, 
“ trade dispute” here meaning a dispute between 
employers and workmen or workmen and work- 
men as to employment. 

Conciliation 

The Board of Trade have power, under the Con- 
ciliation Act, 1896, in case of differences between 
employers and employed, on the application of 
both parties, to appoint an arbitrator, or, on the 
application of one, a conciliator. 


51 
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NOTE ON SCOTS LAW OF MASTER AND SERVANT 


Scots law on this subject does not differ ma- 
terially from that of England, ]but the following 
points of divergence may be noted. A contract of 
service which is meant to exceed one year in dura- 
tion must be reduced to writing, otherwise it may 
be proved by witnesses. If the period of service 
be not expressly fixed by the contract, the engage- 
ment is presumed to be for the period which is 
customary in regard to the particular service. 
Thus domestic servants are presumed to be hired 
by the half-year* farm servants and gamekeepers 
by the year; and gardeners (who are not, as in 
England, menial servants) probably by the year. 
The customary period of notice of termination is 
forty days, or the period of the service if it be 
shorter, but a servant engaged by the month is 
entitled to only a month’s w'arning. The notice 
may be either explicit or implied, as when a 
gentleman informs his coachman of his^ intention 
to give up his horses and carriage at a certain 
term. But in any case the contract may be ter- 


minated by the payment of the servant’s wages, 
or proportional wages, and in some cases board 
wages. In the case of superior servants, such as 
governesses, tutors, managers, or clerks, the rule 
is that, in the absence of express stipulation, the 
engagement is terminable by reasonable notice on 
either side, Avhat is reasonable being a question 
of fact in each particular case. If at the ex]>iry 
of a term of service no other arrangement is made, 
the contract is presumed to be renewed for the 
customary period. The marriage of a female 
servant and the enlistment of a male are no 
excuses for desertion nor the breiiking of the con- 
tract. Militia service only involves an abatement 
of wages. “Injunction” against a servant is in 
Scots law known as “ interdict It has not been 
expressly decided in Scotland that a master giving 
a false character in favour of a servant is liable in 
damages to a future master who is injured thereby, 
but the English rule on the subject would prob- 
ably be followed. 


[Authokities. — Macdonnell or Manley Smithy on “Master and Servant”; Knowles, Ruegg, or 
Willis, on “Employers’ Liability”; MaciSwinney on “Mines”; Redgrave on 
“ Factory Acts ”.J 

For the National insurance Act, 1911, see Part III, Chapter XIX, and for the Shops Act, 1911, 
see p. 229. 
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INTRODUCTORY 


The law of bankruptcy is designed for two main 
purposes : First, where a person’s financial position 
has become involved, it enables his creditors to 
obtain tin* administration of his estate, or himself 
to seek the protection of the Court, and, on sur- 
render of his property, to secure a complete dis- 
charge from his debts. In this sense bankruptcy 
is a privilege conferred at first only on traders, but 
now extended practically to everyone, enabling a 
person to discharge himself once and for all from 
his encumbrances. It is, however, a “privilege” 
only to be valued by those whose circumstances 
are otherwise irremediable, and most people make 
every effort to escape the consequences and the 
stigma of bankruptcy. Secondly, bankruptcy se- 
cures that the property of the debtor shall be 
equally divided amongst the various creditors, 
who shall receive a portion or the whole of their 
debts rateably with each other, subject to a few 
preferential claims. Bankruptcy need not neces- 
sarily follow embarrassed circumstances. Com- 
positions or schemes may be effected, either under 
the Bankruptcy Acts or outside them. These 
must generally be registered and become subject 
of public notice. They are included in the Annual 
Returns made by the Board of Trade. Official 
returns show a tendency towards a smaller number 
of failures, but a larger amount is involved. Be- 
tween 7000 and 8000 bankruptcies and deeds of 
arrangement may be said to be the annual tale, 
while nearly £8,000,000 is thus lost by creditors 


in England and Wales alone. In Scotland seques- 
trations and cessios number over 400, with liabili- 
ties at nearly £ 1 , 000 , 000 . Begistration of deeds 
not being obligatory, figures are not available. In 
Ireland bankruptcies and deeds of arrangement 
show liabilities of about £350,000. 

Bankruptcy proceedings are tiiken either on the 
initiative of some creditor or by the debtor him- 
self, by })etition to a Court of competent jurisdic- 
tion. Administration of the bankrupt’s property 
takes place under the control of the Board of 
Trade as far as England and Wales are concerned. 
The laws of Scotland and Ireland are essentially 
different; but the English Bankruptcy law is now 
contained in two statutes of 1883 and 1890, and 
principally in the former. It is essential for the 
presentation of a petition in bankruptcy that the 
debtor shall have committed an act of bankruptcy, 
and wdiat is an act of bankruptcy is a matter 
requiring some examination. 

A petition can only be presented for a debt of 
at least £50, of an ascertained amount payable at 
some fixed time. The act of bankruptcy must 
have occurred within three months before the 
presentation of the petition, and the debtor must 
be within the jurisdiction. If the Court is satis- 
fied on the i^tition, a receiving order is made, the 
immediate effect of which is the protection of the 
estate, the official receiver becoming invested with 
the property of the bankrupt, and individual suits 
by creditors being suspended. The official receiver 
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is the official appointed by the Board of Trade as 
trustee of the estate until any other trustee is 
appointed. He conducts the public examination 
of the bankrupt, summons and presides at meet- 
ings of creditors, and reports to the creditors as 
to any proposal made by the debtor. Full dis- 
closure must be made to him by the debtor of his 
affairs, and the debtor must undergo a public 
examination on a day apj>ointed by the Court, 
and must furnish a full statement of his affairs, 
so as to assist the due administration of the estate. 
The first general meeting of creditors is held soon 
after the receiving order, and it is for the creditors 
then to decide whether there shall be an adjudi- 
cation in bankruptcy or an acceptance of any 
scheme put forward by the debtor. If they decide 
on bankruptcy, the Court will adjudge the debtor 
bankrupt. The creditors may then ap])oint a 
person as trustee of the property, or leave the 
appointment to a committee of insixjction or to 
the Board of Trade. On his appointment the 
property of the bankrupt passes to ti!ie trustee, 
who must then take account and be responsible 
for the debtor’s property and the winding-up of 
the business. With the consent of the committee 
of inspection, a trustee may carry on the business. 
Each creditor must prove his debt by sending in 
to the official receiver full particulars, supported 
by affidavit. This proof may be rejected by the 
official receiver, subject to appeal, or a creditor 


may expunge his proof ; and the assets are divi- 
sible amongst those only who have proved their 
debts. Certain creditors may hold security for 
their debts, which must be valued, and they can 
then prove for any balance. What property of 
the bankrupt is available for paying debts will 
be carefully considered later, but a trustee has the 
power in certain cases which the debtor had not 
of disclaiming onerous property. The cost of the 
administration of the estate is the first charge 
upon the available assets, but subject to this and 
to preferential claims, as the estate is realized, 
dividends are paid to the creditors, and a final 
dividend when all the property has been realized. 
In certain cases a bankrupt may speedily secure 
his discharge, and even have his bankruptcy 
annulled on the payment of his creditors in full. 
On the bankrupt’s application for his discharge, 
the official receiver makes a report to the Court, 
and the order depends largely ut)on the conduct 
of the bankrupt. The order, if not granted, may 
be either refused or suspended for a j>eriod not 
le.ss than two years, or until a certain dividend 
is paid, or an agreement made for the payment 
of the balance out of future earnings. Having 
obtained his discharge, a bankrupt is relieved 
from all the debts which were proved in the 
bankruptcy, other than a small special class. 
Certain important disqualifications attach to 
bankruptcy. 


WHO MAY BE MADE BANKRUPT AND ACTS OF BANKRUPTCY 


Speaking generally, any person, whether in trade 
or not, can be made bankrupt either on a ix;tition 
presented by a creditor or on his own petition. 
It is safest to say that an infant, even though 
carrying on trade, cannot be made bankrupt. A 
married woman cannot be made a bankruj)t unle.ss 
she is carrying on a busine.ss separately from her 
husband. The assets and profits oft the busine.ss 
must belong wholly to the wife. Lunatics may 
be made bankrupt in respect of a debrand act 
of bankruptcy committed while sane. Foreigners 
who are domiciled in England are subject to the 
bankruptcy law, or tho.se who within a year before 
the date of the presentation of the petition have 
ordinarily resided or had a dwelling-house or place 
of business in England. Ambassadors and mem- 
bers of their suites are not subject to Briti.sh 
jurisdiction. Corporations, associations, and com- 
panies, registered under the Companies Act, are 
not subject to bankruptcy proceedings, but to the 
analogous proceeding of winding-up. (See Chap- 
ter IV of this Part.) 

It is essential, before a person can be made a 


bankrii])t on a creditor’s petition, that the debtor 
should liave committed an “act of bankruptcy”, 
and the amount of the debt or debts must be 
at lea.st £50. “Acts of bankruptcy” have been 
defined by statute, and are committed under the 
following circumstances: — 

1. If in Entjland or elsewhere the debtor inakes 
a convey anee or assiffnment of his pro})ei'ty to a 
trustee or trustees for the benefit of his creditors 
generally. This means a conveyance for the 
benefit of all his creditors, not those of a certain 
class, as, for example, his trade creditors only It 
is an act of bankruptcy because thereby the debtor 
seeks to put his property to a different application 
from what it would originally have if bankruptcy 
proceedings ensued, substituting an assignee for 
the trustee. If a creditor has assented to the deed, 
however, he may not take advantage of it as an 
act of bankruptcy unless his assent was secured by 
misrepresentation, or other creditors have obtained 
an advantage. Such a deed requires lustration. 

2. If in England or elsewhere the debtor maJkes 
a fravdvlent conveyomce^ gifty delivery^ or transfer 
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of his property, or of any part thereof. An assign- 
ment for a past debt, in fraud of other creditors, 
will be aS^oided. The bona fide sale of the debtor^s 
property is not of itself an act of bankruptcy, as 
the purchase money becomes available for the 
creditors ; but if a mle is merely intended to de- 
feat or delay creditors, or to enable the debtor to 
abscond, it is an act of bankruptcy, although an 
innocent purchaser is protected. To be valid, the 
conveyance must be both bona fide and for good 
consideration. A settlement in consideration of 
marriage, which is really a fraud on creditors, will 
be set aside, and so if a person without debts at 
the time makes a conveyance before engaging in 
a risky undertaking. 

3. If in England or elsewhere the debtor makes 
any conveyance or transfer of his property or any 
part thereof^ or creates any charge thereon which 
would he void as a fraudulent preference were he 
adjudged bankrupt. (As to fraudulent preference, 
see p. 117.) 

4. /f with intent to defeat or delay his creditor's, 
a debtor either departs out of England, or, being 
out of England, remains out of England, or departs 
from his dwelliug-honsf’, or otherwise absents him- 
self, or begins to keep house. The intent to defeat 
or delay creditors is the essential element, and 
will be inferred from circumstances. Wheie a 
debtor makes it impossible for his creditors to 
discover Ins whereabouts, it will be presumed that 
he is (‘iidcavouring to escape from them. 

r>. If execution against a debtor has been levied 
by seizure of his goods under 2rrocess in an action 
in any Court, or in any civil pr^'oceeding in the 
High Court, and the goods have been either sold or 
held by the sheriff for twenty -one days; provided 
that, inhere an interpleader summons has been taken 
out in regard to the goods seized, the time elapsing 
between the date at which such summons is taken 
out and the date at which the sheriff is ordered to 
withdraw, or any interpleader issue ordered thereon 
is finally disposed of, is taken into account in cal- 
culating such period of twenty -one days. This 
gives the advantage to the creditors in bankruptcy 
over the execution creditor (see p. 117, and as to 
“Execution”, “Interpleader”, see Chapter XXVI 
of this Part) 

Form 1 

{General Till** of all Bankruptcy Proceedings) 

In the High Court of Justice ; 

/ or in the County Court of \ 

I holden at / 

In Bankruptcy. No. , . of 19. 

Be (A. B.) 

[Ex parte {here insert “ the Debtor or “ C. D., a credi- 
tor ”, or “ the Official Receiver ”, or “ the Trustee ”).] 


Q. If a debtor files in the Court a declaration 
of his inability to pay his debts, or presents a bank- 
ruptcy petition against himself. A form is pre- 
scribed for such a declaration as follows:— 

Form 2 

Declaration of Inability to Pay 

{Title) 

I, A. B. {name and description of debtor), residing at 


{and carrying on business at ), 

hereby declare that I am unable to pay my debts. 

Dated this day of 19... 


{Signature) A. B. 

[Signed by the debtor in my presence.] 

Signature of Witness 

Address 

Description 

Filed the day of , 19 ... 

Note. — W here the debtor resides at a place other than 
his place of business, both addresses should be inserted. 

7. If a creditor has obtained a final judgment 
against a debtor for any amount, and, execution 
thereon not having being stayed, has served on 
him in England, or by leave of the Court else- 
where, a bankruptcy notice, requiring him to pay 
the judgment debt in accordance with the terms of 
the judgment, or to secure or compound for it to 
the satisfaction of the creditor or the Court, and 
he does not within seven days after service of the 
notice in England, or within the time limited by 
the order giving leave to effect the service elsewhere, 
either comjly with the requirements of the notice 
or satisfy the Court that he has a counterclaim, 
set-off, or cross demand which equals or exceeds the 
judgment aebt, and which he could not set up in 
the action in which the judgment was obtained, 
The forms of request for and of “bankruptcy 
notice” are prescribed as follows: — 

Form 3 

Request for Issue of Bankruptcy 
Notice 

In the [High Court of J ustice]. 

In Bankruptcy. 

1. I, C. D., of , hereby request that a 

bankruptcy notice be issued by this Court against [here 
insert name, description, and address of judgment dehior\ 

2. The said A . B. has for the greater part of the past 

six months resided at [or carried on business 

at ] within the district of this Court [or, as 

the case may be, following the terms of Section 95 of the 
Act (p. 102)]. 

3. I produce an office copy^ of a final judgment against 
1 In the County Court, a certificate of the Judgment. 
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the said A. B, obtained [me] in the Court 

on the day of 

4. Execution on the said judgment has not been stayed. 

Dated this day of 19... 

C. D.j judgment creditor, 
or, 

[F. F.y solicitor for the judgment creditor]. 

Note. — W here the debtor resides at a place other than 
his place of business, both addresses should be inserted. 

Form 4 

Bankruptcy Notice 

{Title) 

To A. B. [or A. B. d- Co.'\ of 

Take notice that within [seven'] days after service of 
this notice on you, excluding the day of such service, you 

must pay to C. Z>.,^ of the sum of £ 

claimed by him as being the amount due on a final judg- 
ment obtained by him against you in the Court, 

dated ; whereon execution has not been 

stayed, or you must secure or compound for the said sum 
to [his] satisfaction or the satisfaction of the Court; or 
you must satisfy the Court that you have a counter-claim, 
set-off, or cross demand against C.D. which equals or ex- 
ceeds the sum claimed by him, and which you could not 
set up in the action in which the judgment was obtained. 

Dated this day of ,19. 

By the Court, 

Registrar. 

Indorsement on Notice 

You are specially to note, — 

That the consequences of not complying with the re- 


quisitions of this notice, are that you will have committed 
an act of bankruptcy, on which bankruptcy proceedings 
may be taken against you. ' 

If, however, you have a counter-claim, set-off, or cross 
demand which equals or exceeds the amount claimed by 
(7. Z). in respect of the judgment, and which you could 
not set up ill the action in which the said judgment was 

obtained, you must within days apply to the 

Court to set aside this notice, by filing with the Regis- 
trar an affidavit to the above effect. 

[Name and address of solicitor suing out the notice] or 

This notice is sued out by [0, D.] in person. 

Non-compliance with such a notice is a most 
common ground of bankruptcy, but resort to such 
a notice often secures the payment of a debt when 
other stops would be unavailing. Any creditor 
may ^petition. 

The notice must not be founded on more than 
one judgment debt, hut mAy be issued against 
the partners when judgment has been recovered 
against a firm. A notice cannot be founded in 
England on a Scotch judgment, and it must lie 
for the w'hole debt. 

8. If a debtor (fives notice to any of his creditors 
that he has suspended, or that he is about to susf^end, 
payment of his debts. 

This notice need not be in writing, but it must 
be a deliberate intimation from which an ordinary 
creditor would assume suspension. It generally 
takes the form of a circular offering a composition, 
and lienee the danger of negotiation by a man in 
difficulties who wishes to avoid bankruptcy and 
does not understand the law. 


THE BANKRUPTCY COURTS AND THE PETITION 


The Court in Bankruptcy 

The Courts having jurisdiction to entertain 
bankruptcy petitions are the High Court and the 
local bankruptcy courts. In the High Court all 
matters are assigned to a special judge selected 
from time to time by the Lord Chancellor. The 
High Court includes the jurisdiction of the old 
London Bankruptcy Court, and comprises the dis- 
tricts of the City of London and its liberties and 
places within the districts of the Metropolitan 
County Courts. The provincial Bankruptcy Courts 
are the local County Courts, unless they are ^pc 
cially excluded from bankruptcy jurisdiction. It 
is only natural that the large majority of bank- 
ruptcies should be administered in the County 
Courts. 

'In the County Court, “pay to the Registrar of the above 
Court ’ . 


The Court for Petition 

A petition against a debtor or by a debtor who 
has resided or carried on business within the 
London Bankruptcy district for the greater part 
of the six months immediately preceding the pre- 
sentation, or for a longer period during those six 
months than in the district of any County Court, 
or against a debtor not residing in England, or 
one of whom the petitioning creditor is unable to 
ascertain the residence, is presented to the High 
Court. In other cases the petition is presented 
to the County Court of the district in which the 
debtor has resided or carried on business for the 
longest period during the six months immediately 
preceding the presentation. 

Petitioning in the wrong Court, however, does 
not invalidate the proceedings, which may be 
transferred from one Court to another. 
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Jurisdiction t 

Counfjr Courts with bankruptcy jurisdiction, in 
addition to their ordinary powers, have all the 
bankruptcy powers and jurisdiction of the High 
Court. The registrars in bankruptcy of the High 
Court, and the registrars of a County Court 
having jurisdiction in bankruptcy, have special 
powers under the statute, and orders made or acts 
done by them in the exercise of such powers and 
jurisdiction are deemed to be acts “of the Court”. 
These powers are as follows : — 

(a) To hear bankruptcy petitions, and to make 
receiving orders and adjudications thereon ; {b) To 
hold the public examination of debtors; (c) To 
grant orders of discharge where the application 
is not opposed; id) To approve conii)ositions or 
schemes of arrangement when they are not op- 
ix)sed ; {e) To make interim orders in any case of 
urgency; (/) To make any order or exercise any 
jurisdiction which by any rule in that behalf is 
prescribed as proper to be made or exercised in 
Chambers ; {(j) To hear and determine any unop- 
posed or ex parte application; {Jt) To summon 
and examine any person known or suspected to 
have in his possession effects of the ch*btor or to 
be indebted to him, or capable of giving informa- 
tion respecting the debtor, his dealings, or pro- 
I»erty. 

In the High Court, registrars have ])ower to 
grant orders of discharge and certificates of re- 
moval of disqualification, and to approve opposed 
compositions and schemes of arrangement, but no 
registrar has power to commit for contempt of 
tJourt ; he will refer the case to the judge. The 
})owers of a bankruptcy registrar of the High 
C'ourt may be conferred upon any specified regis- 
trar of the County Court. 

The Court may generally exercise its jurisdiction 
while sitting in Chambers, but certain matters are 
heard in open court, namely, the public examina- 
tions of debtors; applications to approve a com- 
position or scheme of arrangement, and for orders 
of discharge and certificates of removal of dis- 
qualifications; appeals from the Board of Trade 
to the High Court; applications to set aside or 
avoid any settlement, conveyance, payment, &c., 
or to declare for or against the title of the trustee 
to any property adversely claimed; applications 
for the committal of any person for contempt; 
appeals against the rejection of a proof, or appli- 
cations to expunge or reduce a proof where the 
amount exceeds £200; applications for the trial 
of issues of fact with a jury, and the trial of such 
issues. 

The general powers of Bankruptcy Courts in- 
clude the decision of all questions of priorities and 


all other questions whatsoever, whether of law or 
fact, which may arise in any case of bankruptcy 
coming within the cognizance of the Court, or 
which the Court may deem expedient or necessary 
to decide, for the purpose of doing complete jus- 
tice or making a complete distribution of property. 
But owing to their ordinary limitations, such juris- 
diction must not be exercised by the County Court 
for the x>uri)Ose of adjudicating upon any claim 
not arising out of the bankruptcy, which might 
have been enforced by action in the High Court, 
unless all parties to the proceeding consent, or the 
amount involved does not, in the opinion of the 
judge, exceed £200. On the other hand, a Bank- 
ruptcy Court is not subject to be restrained in the 
execution of its powers by the order of any other 
Court, and appeals are only permissible as spe- 
cially directed. If either of the parties desires any 
question of fact to be tried by a jury, or the Court 
thinks such an i.:sue should go before a jury, the 
Court may direct a trial by jury. In the High 
Court, when a receiving order has been made, the 
judge making it may order the transfer of any 
action pending against the bankrupt to such judge. 
Where a trustee, debtor, or other person makes 
default in obeying any order or direction given by 
the Board of Trade, or by any official receiver or 
any other officer of the Board of Trade acting 
under statutory powers, the Court may order 
such person to comply, or make an immediate 
order for the committal of such person, as well 
as exercise any other right or remedy. 

Bankruptcy Courts having jurisdiction in Eng- 
land, Ireland, and Scotland enforce the orders of 
each other. Every British Court with jurisdiction 
in bankruptcy or insolvency acts in aid of and as 
auxiliary to any other in bankruptcy matters, and 
w^arrants issued by Bankruptcy Courts are enforced 
in the same way throughout His Majesty’s do- 
minions as warrants issued by justices of the 
peace; and search warrants in the same manner 
as such warrants for stolen property. 

9 

Appeals 

In the High Court, appeals, \vhether from the 
registrar or the judge, are to the Court of Appeal, 
and, by leave, thence to the House of Lords. In 
consent orders, orders relating to property up to 
£50, or discretionary orders, there is no appeal. 
Appeals from the County Court are to a Divi- 
sional Court of the High Court in Bankruptcy, 
and thence, by leave only, to the Court of Appeal. 

The Petition 

A creditor’s petition must be founded on one of 
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the acts of bankruptcy occurring within the pre- 
ceding three months, which have been already 
discussed. If the petitioning creditor is a secured 
creditor, he must in his petition either state that 
he is willing to give up his security for the benefit 
of the creditors in the event of the debtor being 
adjudged bankrupt, or give an estimate of the 
value of his security. In the latter case he is 
admitted as a petitioning creditor to the extent of 
the balance of the debt due to him, after deduct- 
ing the value so estimated, in the same manner as 
if he were an unsecured creditor. A creditor's 


petition must be on a liquidated sum for a debt 
or debts of at least £50. The petition must be 
verified by affidavit (Form 5a) of the cifeditor or 
some person on his behalf having knowledge of 
the facts, and personally served by delivering to 
the debtor a sealed copy of the filed petition in 
accordance with the rules, unless the Court makes 
an order for substituted service or for service out 
of the jurisdiction, or upon the personal represen- 
tatives of the debtor in case of death. The Court 
fees amount to £5. The following is the form of 
a creditor’s petition: — 


Form 6 


Creditor’s Petition 


Usual Title. — Re A.B. {the debtor). 

Ex parte C. D. [and E. F.] {the creditor or creditors). 


I, C. />., of [or we, C.D.y of and F., of J 

hereby petition the Court that a receiving order may be made in respect of the estate of (a) 

of (6) and lately carrying on business at [or residing at] (c) and say : — 

1. That the said A. B. has for the greater part of six months next preceding the presentation 

of this petition resided [or carried on business] at within the district of this Court 

[or, CLS the case 'may for a longer period during these six months, ttc.]. (See p. 102.) 

2. That the said A. B.\9 justly and truly indebted to me [or us in the aggregate] in the sum of 

£ [set out amount of debt or debts, and the consideration). 

3. That I [or we] do not, nor does any person on my [or our] behalf, hold any secunty on the 
said debtor’s estate, or on any part thereof, for the payment of the said sum. 

Or, 

That I hold security for the payment of [or part of] the said sum [but that I will give up such 
security for the benefit of the creditors <if A. A in the event of his being adjudged bankrupt] [or and 
I estimate the value of such security at the sum of £ ]. (See p. 102.) 

Or, 

That I, C, D., one of your petitioners, hold security for the payment of, &c. 

That I, E. P., another of your petitioners, hold security for the payment of, &c. 

4. That A. B. within three months before the date of the presentation of this petition has 
committed the following act [or acts] of bankruptcy, namely [here set out the nature and date or 
dales of the act or acts of bankruptcy relied on]. 


(a) Insert name 
of debtor. 

(b) Insert present 
address and 
description of 
debtor. 

(c) Insert address 
or addi esses at 
which the deiitoi 
has lately resided 
or carried on 
business. 

The ad- 
dress at which the 
debtor was resid- 
ing or carrying on 
business when the 
petitioning credi- 
tor's debt was 
incurred should in 
all cases appear in 
the petition. 


Dated thi^ day of 19 

{Signed) C. D. 

E. F. 

[Signed by the petitioner in my presence.] 

Signature of Witness 

Address 

Description • 

Note. — If there be more than one petitioner, and they do not sign together, the signature of 
each must be separately attested, e.g. “Signed by the petitioner E. P, in my presence”. If the 
petition be signed by a firm, the partner signing should add also his own signature, e.g. A. S. d: Co, 
by J. S., a partner in the said firm ”. If the debtor resides at any place other than the place wliere 
he carries on business, both addresses should be inserted. 


Iridorsement 

This petition having been presented to the Court on the day of ,19 it 

is ordered that this petition shall be heard at on the day of ,19 

at o’clock in the noon. 

And you, the said A, B., are to take notice that if you intend to dispute the truth of any of the 
statements contained in the petition, you must file with the registrar of this Court a notice showing 
the grounds upon which yon intend to dispute the same, and send by post a copy of the notice to 
the petitioner (three) days before the date fixed for the hearing. 
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Form 5(a) ^ 

Affidavit of Truth of Statements 
* in Petition 

{Tide) 

I, the petitioner named in the petition hereunto an- 
nexed, make oath [if the petitiorieT declare or affirm^ alter 
the form accordingly] and say : — 

1. That the several statements in the said petition are, 
within my own knowledge, true. 

Sworn at, &c. C. D. 

Note. — If the petitioner cannot depose that the truth 
of all the several statements in the petition is within his 
own knowledge, he must set forth the statements the 
truth of which he can depose to, and file a further affi- 
davit by some person or persons who can depose to the 
truth of the remaining statements. 

' At the hearing, usually eight days after .service 
of the petition, the Court requires proof of the 
debts of the petitioning creditor, of the service of 
the petition, and of the act of bankruptcy, or, if 
more than one act of bankruptcy is alleged in the 
petition, of some one of the alleged acts. If intend- 
ing to oppose, the debtor must give notice to the 
registrar in required form (Form If satisfied 
with the iiroof, the Court may make a receiving 
order in pursuance of the petition. 

Form 5(6) 

Notice by Debtor of intention to 
oppose Petition 

{Title) 

In the matter of a bankruptcy petition presented 

against me on the day of ,19.. 

by C. D,^ oi [or and E. F.^ oi 

G. &c.] 

I, the above A, 5., do hereby give you notice that I in- 
tend to oppose the making of a receiving order as prayed, 
and that I intend to dispute the petitioning creditor’s 
debt [or the act of bankruptcy, or as the case may be]. 

Dated this day of ,19... A. B. 

To C, D., of and to 

and to the Registrar of the said Court. 

If the Court is not satisfied with the proof of the 
petitioning creditor’s debt, or of the act of bank- 
ruptcy, or of the service of the petition, or is satis- 


fied by the debtor that he is able to pay his debts 
or that for other sufficient cause no order ought 
to be made, the Court may dismiss the petition. 

A petition presented by a firm must contain the 
full names of the partners, and, if presented in the 
firm’s name, must be supported by an affidavit to 
the effect that all the partners concur. 

What is sufficient cause why no order should be 
made depends in each case upon the circumstances; 
but if it is shown that bankruptcy proceedings are 
being used to extort money, or obtain an unfair 
advantage, the order may be refused. Where the 
act of bankruptcy relied on is non-compliance with 
a bankruptcy notice to pay, secure, or compound 
for a judgment debt, the petition may be dismissed 
on the ground that an appeal is pending. 

Stay of Proceedings 

Where the debtor appears, and denies that he is 
indebted or indebted to such an amount as would 
justify the petitioner in presenting a petition, the 
Court, on such security, if any, being given as is 
required for payment to the petitioner of any debt, 
which may be established, and costs, may, instead 
of dismissing the petition, stay all proceedings on 
the petition for such time as may be reijuired for 
trial ol the (iiiestion. Where such proceedings are 
stayed, the Court may, if by reason of the delay 
caused by such slay or for any other cause it 
thinks just, make a receiving order on the peti- 
tion of some other creditor, and thereupon dismiss 
the proceedings in the former petition. 

Debtor’s own Petition 

A petition presented by the debtor himself must 
allege that he is unable to pay his debts, and the 
presentation is itself an act of bankruptcy with- 
out the previous filing by the debtor ot any de 
claration of inability to pay his debts, and the 
Court thereupon makes a receiving order. No 
petition, after presentment, can be withdrawn 
without leave of the Court. 


Form 6 


Debtor’s Petition 


{Tide) 

I, (a) lately residing at [and carrying on business at 

(6) ] having for the greater part of the past six months resided at 

[and carried on business at ] within the district of .he Court [or, as the case may 

he^ following the terms of Section 95 (see p. 102)], and being unable to pay my debts, hereby petition the 
Court that a receivinj^ order be made in respect of my estate [and that I may be adjudged bankrupt]. 
Dated the day of 19 

(Signature) 

[Signed by the debtor in my presence.] 

Signature of Witness 

Address 

Description 

Filed the day of 19 

Note. — W here the debtor resides at a place other than his place of busmeB^ both addresses 
should be inserted. 


(а) Insert name, 
address, and 
description of 
debtor. 

(б) Insert the 
other address or 
addresses at wiiich 
unsatisfied debts 
or liabilities may 
have been in- 
curred. 
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Power of the Court 

Two or more petitions may be consolidated by 
the Court; and if a petitioner does not proceed 
with due diligence, the Court may substitute any 
other creditor to whom the debtor may be in- 
debted to the extent of £50. The Court has 
power to continue the proceedings against the 
estate of a debtor who has died, and in any case 
to stay proceedings on such terms and such con- 
ditions as may be just. 

If it is shown to be necessary for the protection 
of the estate at any time after the presentation 
of the petition, and before a receiving order is 
made, the Court may appoint the official receiver 
to be interim receiver of the property of the 
debtor or any part, and direct him to take im- 
mediate possession, but not to realize. The Court 


may at^ any time after the presentation of the 
petition stay any action, execution, or other legal 
process against the property or persAn of the 
debtor, and any Court in which proceedings are 
pending against the debtor may, on proof that 
a bankruptcy petition has been presented by or 
against the debtor, either stay the proceedings 
or allow them to continue on terms. Where the 
Court makes an order staying any action or pro- 
ceedings, the order may be served by sending a 
copy under the seal of the Court, by prepaid 
letter post, to the address for service of the plain- 
tiff or other party prosecuting such proceeding. 

An appeal must be entered within twenty-one 
days. 

Making a Receiving Order 

Tfie form of a receiving order is as follows : — 


Form 7 


Receiving Order on Creditor’s Petition 


{Tide) 

Re A. B. 

Ex parte C. D. (a creditor). 


On the petition (dated the day of ,19..., and numbered of 19 ..) 

of C. B.f of a creditor filed the [insert date] and on reading and hearing 

and it appearing to the Court that the following act or acts of bankruptcy has or have 

been committed, viz. : — 

[Set out the nature and date or dates of the act or acts of bankruptcy on which 
the Order is made.] 

A receiving order is hereby made against A. B. [insert name., addresses, and descriptions of 
debtor as set out in jictition], and the official receiver [or, Mr. X. Y,, an Official Receiver] of this 
Coart is hereby constituted receiver of the estate of the said debtor. 

Dated this day of 19 


By the Court, 


Registrar. 


Note. — The above-named debtor is required, immediately after the service of this order upon 
him, to attend the Official Receiver of the Court at his offices at (a). 

The Official Receiver’s offices are open every weekday from 10 a.m. to 4 p.m., except days, 

when they close at p.m. 


Indorsement an Order 


(a) Insert the 
place at which 
the debtor is to 
attend on the 
official receiver. 


The name and address of the solicitor to the petitioning creditor are [iTiscrt name and address]. 


The immediate effect of the making of a re- 
ceiving order against a debtor is that an official 
receiver is constituted receiver of the property 
of the debtor, and no creditor to whom the 
debtor is indebted in respect of any debt pio vi- 
able in the bankruptcy has, with the exceptions 
allowed by the Act, any remedy against the 
proijcrty or person of the debtor in respect of 
the debt. Such a creditor can only commence an 
action or other legal proceeding with the special 
leave of the Court. Secured creditors may, how- 


ever, realize or otherwise deal mth their security 
notwithstanding. 

The Court has power to review, rescind, or vary 
any order made by it under its bankruptcy juris- 
diction. 

In other cases where the debts are not paid in 
full, if the debtor has not been guilty of miscon- 
duct, the Court may have in its discretion power 
to rescind the receiving order ; but generally the 
consent of the creditors is not sufficient; the 
general public interest must be regarded. 
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Attendance of the Debtor • 

It will be noticed that at the foot of the re- 
ceiving order the debtor is directed to wait upon 
the Official Receiver at a certain place and time. 
At this interview he will be subjected to search- 
ing questions, according to an official code, and 
it must then become evident to the smartest or 
most evasive debtor that it will be best to make 
a full disclosure of his affairs. 

Public Notice 

A copy of every receiving order is sent by the 
Registrar to the Official Receiver, and by him 
served on the debtor. Notice is given to the 
Board of Trade. 

The making of a receiving order is at once ad- 
vertised. The name, address, and description of 
the debtor, date of the order, Court by which it is 
made, and date of the petition, are gazetted and 
advertised in the local paix-r. 

Special Manager 

In cases where the nature of the debtor’s estate 
or business, or the interests of the creditors 
generally, require the appointment of a special 
manager other than the official receiver, on the 
ap]»lication of any creditor or creditors, the official 
receiver may appoint a special manager to act 
until tne trustee is appointed with such powers 
as may bo entrusted to him by the official re- 
ceiver. A special manager must give security 
and account in such manner as the Board of 
Trade may direct, and he receives such remunera- 
tion as the creditors may determine by resolution 
at an ordinary meeting, or as may be otherwise 
prescribed. 

The Receiving Order and its Effect 

If the majority of the creditors in number and 
value are resident in Scotland or in Ireland, and 
if it appears, from the situation of the property 
or other causes, that the estate and effects ought 
to be administered under the law of Scotland or 
Ireland, the Court may rescind the receiving order 
and stay all proceedings, or dismiss the petition in 
terms. 

It does not necessarily follow on the issue of a 
receiving order that a debtor is made a bankrupt. 
The creditors may accept a composition or scheme 
of arrangement which may avoid bankruptcy, 
and, even after the debtor has been adjudicated 
bankrupt, such a composition or scheme may be 
accepted and the bankruptcy may be annulled. 


Statement of Affairs 

Immediately after the receiving order is made 
certain steps must be taken. The debtor must 
make out and submit to the official receiver a 
statement of his affairs in the prescribed form, 
verified by affidavit. This statement, of which 
the debtor should keep a copy, must be submitted 
within three days of the date of the order made 
on the petition of the debtor himself, or within 
seven days of the date of the order on the petition 
of a creditor. The lime may be extended by the 
Court for special reasons. The form of the 
statement of affairs is sent to the debtor, and is 
as given on p. 108 . 

If the debtor fails, without reasonable excuse, 
to comply with these requirements, the Court 
may adjudge him bankrupt. Any person stating 
himself in writing to be a creditor of the bank- 
rupt may, personally or by agent, inspect this 
statement at all reasonable times, and copy it 
or make extracts from it; but a person untruth- 
fully representing himself to be a creditor is 
punishable as for a contempt of Court. If the 
estate is a complicated one, and the debtor can- 
not himself prepare a proper statement of affairs, 
the official receiver may employ assistance. 

Public Examination 

It IS very seldom that a debtor, after a receiving 
order is made, is able to avoid the public examina- 
tion, as the Court at once proceeds to appoint a 
day when he must attend to be examined as to 
his conduct, dealings, and property. This examina- 
tion is held as soon as possible after the expiration 
of the time for the submission of the debtor’s 
statement of affairs, and may be adjourned from 
time to time. Any creditor w’ho has tendered a 
proof, or his representative authorized in WTiting, 
may question the debtor as to his affairs and his 
failure. The official receiver takes part in the 
examination, and, if specially authorized by the 
Board of Trade, may employ a solicitor, wdth or 
without counsel ; but model sets of questions are 
supplied by the Board. As soon as the trustee is 
appointed, he may also take part in the examina- 
tion. The debtor is also examined by the Court. 
He ma^ have legal assistance. The debtor’s 
answers are upon oath. Notes of his examina- 
tion are taken down in writing and read over 
and signed by him. They may afterwards be 
used in evidence against him, but not against 
other persons, and are open to the inspection of 
any creditor at reasonable times. 

When the Court is of opinion that the affairs 
of the debtor have been sufficiently investigated, 
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Form 8 


Statement of Affairs 


{Title) 

To the Debtor . — You are required to fill up, carefully and accurately, this sheet, and the several sheets A, B, C, 
D, E, F, G, H, I, J, and K, showing the state of your affairs on the day on which the Receiving Order was made 
against you, viz. the day of 

Such sheets, when filled up, will constitute your statement of affairs, and must be verified by oath or declaration. 


Gross 

Lia- 

bilities, 


Liabilities 

(as stated and estimated by Debtor) 


Unsecured creditors, as per list (A.) 

Creditors fully secured, as per list ' £ «• \d. 

(C.) ... ;i 

Estimated value of securities . 


Surplus — 

Less amount thereof carried to 
sheet (C.) 

Balance thereof to contra . 

Creditors partly secured, as per ' 
list (C.) ^ 

Less estimated value of securl- ; 
ties 


i 


Expected 

to 

Hank 


£ s d. 


Liabilities on bills discounted other than 
debtors’ own acceptances for value, £is per 
list (D.), VIZ.: — 

On accommodation bills as 
drawer, acceptor, or indorser £ : 

On other bills as drawer or in- 
dorser .. ... . : 


Of which it is expected will rank agp.inst 
the estate for dividend 

Contingent or other liabilities as 

per list (E.) .. £ : : 


Of which it is expected will rank against 
the estate for dividend .. 


Creditors for rent, &c., recoverable ; £ 
by distress, as per list (F.) jj 
Creditors for rates, taxes, wages, (| 
&c., payable in full, as per lust 

(Gr.) 

Sheriff’s charges payable under 
S. 11 of the Bankruptcy Act, 
1890, estimated at 

Deducted contra 


s. ;d 


Assets 

(as stated and estimated by Debtor). 


Property, as per list (H.) viz.: — 

(a) Cash at bankers 
(i) Ciish in hand 

(c) Cash deposited with solicitor for 
costs of {letition 
{d) Stock in trade (cost £ ) ... 

(r) Machinery . . 

(/) Trade fixtures, fittings, utensils, 

•fee. 

(r/) Farming stock 

[h) Growing crops and tenant right ... 

(i) Furniture ... 

(J) Life policies 

(^) Other property, viz.: — 


Total a.s per list (H.) ... 

Book debts, as per li.st (I.), viz,: — 
Good 


Esti- i 
mated to > 
Produce ; 


Doubtful 

Bad 


, £ 


I 


Estimated to produce 
Bills of exchange or other simi- 
lar .securities on hand, a.s per 
list (,T.) £ : : 

E.stimBted to jiroduce 
Surplus from securities in the hands of 
creditors fully secured (per contra) ... 


Deduct creditors for distrainable rent, 
and for preferential rates, taxes, wages, 
sheriff’s charges, &c. (per contra) 


Deficiency explained in statement (K.)... 


L of make oath and say that the above statement and the several lists 

hereunto annexed marked A, B, C, D, £, F, G, H, 1, J, K, are to the best of my knowledge and belief a full, true, 
and complete statement of my affairs on the date of the afiove-mentioned Receiving Order made against me. 


Sworn at 
day of 


in the County of this 

...., 19..., befora me 


} 


(Signature) 


The accompanying sheets must be filled up with the particulars demanded and returned with this form : — 

A. Gives a list of unsecured creditors. B. Creditors fully secured. C. Creditors partly secured. D. Lia- 
bilities of debtor on bills discounted, other than his own acceptances for value. E. Contingent on other liabilities. 
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F. Creditors for rent, &c., recoverable by distress! G. Preferential creditors for rates, taxes, and wages. H. Pro- 
perty [full jrarticulars of every description, e.g. cash at bankers, cash in hand, cash deposited with solicitor for costs of 
petition, stock-in-trade at (cost £ ), machinery, trade fixtures, &c., household furniture, life policies, other property, 

&c.] ; each item estimated to produce £ . I. Debts due to the estate (stating, in the case of debtors being also 

creditors for leas amount than the indebtedness, the gross amount due and the contra account). No such claim should 
be included in Sheet A. J. Bills of exchange, promissory notes, &c., available as assets. K. Deficiency account. 
Each sheet must be signed and dated by the debtor. 


it declares the examination concluded; but such 
an order is not made until after the day of the 
first meeting of creditors. 

For the purpose of approving a composition or 
scheme by joint debtors, the public examination 
of one of such joint debtors, if he is unavoidably 
prevented from attending by illness or absence 
abroad, may be dispensed with by tlie Court. 
The public examination may also be disiierrsed 
with by the Court and the debtor examined in 
some otlier manner, where the debtor i^ a lunatic, 
or suffers from any such mental or ])hysical afflic- 
tion or disability as makes him unfit to attend 
a jmblic examination ; or in the exceptional cases 
w'here the receiving order is rescinded. 

Meetings of Creditors 

Not later than fourteen days after the date of 
the receiving order, unless the Court otherwise 
(liiects, th ' first meeting of creditors is held for 
the purpose of considering whether a proposal 
for a composition or scheme of arrangement shall 
be entertained, or whether it is expedient that 
the debtor should be adjudged bankrupt, and 
generally as to the mode of dealing with the 
debtor’s property. The meeting is summoned 
by the official receiver by seven days’ notice in 
the London Gazette and in a local paper, and by 
sending a notice to each creditor mentioned in 
the debtor’s statement, wuth a summary of the 
statement of affairs and his own observations. 
The debtor must attend. The official receiver 
or his nominee presides at the first meeting, and 
at subsequent meetings the chairman who is ap- 
pointed by the meeting. A creditor cannot vote 
at a meeting unless he has duly proved a debt 
provable in bankruptcy, and duly lodged the 
proof before the meeting; and secured credi- 
tors only vote in respect to their balance due. 
Subsequent meetings of creditors may be called 
at the request of a creditor with the concur- 
rence of one-sixth in value of the creditors, and 
upon a deposit of the necessary costs. Proxies 
may be used (Form 12), but a person must not 
canvass for them, or in any other way seek to 
bbtain the trusteeship. Minutes are kept, and 
the meeting is generally controlled by the chair- 
man. 


Composition or Scheme of Arrange- 
ment 

At an early stage the creditors may decide to 
accept any reasonable scheme which has been 
jjut forward by the debtor without proceeding to 
bankruptcy. A debtor who intends to make a 
proposal for a composition in satisfaction of his 
debts, or for a scheme of arrangement of his 
affairs, must, within four days of submitting his 
statement ol affairs, or within such other time 
as the official receiver may fix, lodge with the 
official receiver a proposal in writing, signed by 
him, embodying the terms of the composition or 
scheme which he is desirous of submitting to 
the creditors, and setting out particulars of any 
sureties or securities proposed. These proposals 
are in the following form: — 

Form 9 

Form of Proposal for a Composition 

{Title) 

I, A. B., the above-named debtor, hereby submit the 
following proposal for a composition in satisfaction of my 
debts; — 

1. That payment in priority to all other of my debts 
of all debts directed to be so paid in the distribution 
of the property of a bankrupt shall be provided for as 
follows: — 

{Set out terms of proposal so far as they relate to pre- 
ferential claims.) 

2. That provision for payment of all the proper costs, 
charges, and expenses of and incidental to the proceed- 
ings, and all fiies and percentages payable to the official 
receiver and the Board of Trade, shall be made in the 
following manner: — 

{Set out proposal for providing fees, charges, costs, dc.) 

3. That the following composition shall be paid as here- 
inafter mentioned on all provable debts. 

{Set out terms of composition.) 

4. That the payment of the composition be secured in 
the following manner; — 

{Set out full names and addresses of sureties {if any), 
and complete particulars of all securities intended to be 
given.) 

Dated this day of ,19... 

{Signed) 


(Debtor or firm.) 
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Form to 

Form of Proposal for a Scheme of 
Arrangement 

(Title) 

I, A. the above-named debtor, hereby submit the 
following proposal for a scheme of arrangement of my 
affairs in satisfaction of my debts: — 

1. That (set out terms of scheme). 

2. That payment in priority to all other of my debts 
of all debts directed to be so paid in the distribution 
of the property of a bankrupt is provided for as 
follows : — 

(Set out or indicate hy reference to the scheme how it is 
^proposed to satisfy preferential claims.) 

3. That provision for payment of all the proper costs, 
charges, and expenses of and incidental to the proceed- 
ings, and all fees and percentages payable to the official 
receiver and the Board of Trade, is provided for as fol- 
lows : — 

(iSei out or indicate hy reference to the scheme how it is 
proposed to provide for fees, costs, charges, d:c.) 
out any other terms.) 

Dated this .. . day of 19... 

(Signed) 


Forrrf 11 

Resolution accepting Composition 

(TtOe) 

Minutes of resolutions come to and proceedings had at 

a meeting of creditors held at this day of 

19 Chairman. 

Resolved as follows [unanimously]: 

That the debtor’s proposal for a composition, as set forth 
in the annexed paper writing, marked “A ”, be accepted. 

[If the official receiver is not to be the trustee for the 
purpose of receiving and distributing the composition, 
add here resolutions appointing a trustee and fixing his 
remuneration. F. K., Chairman. 


Num- ! 
ber 1 

Asseiitiiiji 
Creditois' .'Sig- 
natures. 

Amount 

of 

Proof 

Num- 

ber. 

Disaenting 
Creditors' Sig- 
natures. 

Amount 

of 

Prtwf. 











Note. — When a resolution is carried unanimously the 
creditors need pot sign, but when a division is taken all 
creditors and holders of proxies voting should sign. The 
signatures must lx? attached at the meeting. Resolutions 
should be put separately. 


(Debtor or firm.) 


Form 12 

General Proxy 

(Title) 

I, C. D., of a creditor, hereby appoint [the official receiver in the above 

matter or Mr. A. £., of a clerk in my regular employ] to be my general proxy 


in the above matter [excepting as to the receipt of dividend]. 


Dated this day of 19 

Signature of Witness 

Address 


(Signed) C. D. 


Notes 


(1) When the creditor desires that his general proxy .should receive dividends, he should strike 
ont the words “excepting as to the receipt of dividend”, putting his initials thereto. It is not 
intended that the official receiver shall in any case receive dividends on behalf of a creditor. 

(2) The authorized agent of a corporation may fill up blanks and sign for the corporation, 

e.g. for the company. 

J. S. (duly authorized under the seal of the company). 

(3) A proxy given by a creditor may be filled up and signed by any person having a general 

authority in writing to sign for such creditor Such person shall sign : — (a) Xhe official 

1 receiver or trustee 

J. S. [duly authorized by a general authority m writing may re^fulre the 

to sign on behalf of {name of eredttor)] (o). to te’pnilico^or 

his Inspection. 


The official receiver then holds a meeting of 
creditors before the public examination of the 
debtor is concluded, and sends to each creditor 


before the meeting a copy of the debtor’s pro- 
posal with his report thereon. If at that meeting 
a majority vn nwmber and three-fourths in value 
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of all the creditors who have proved resolve to 
accept the proposal, the proposal is deemed to 
be duly accepted by the creditors, and when ap- 
proved by the Court is binding on all the credi- 
tors (Form 11). At the meeting the debtor may 
amend the terms of his proposal if, in the opinion 
of the official receiver, the amendment is calcu- 
lated to benefit the general body of creditors. 
Any creditor who has proved his debt may, with- 
out attending the meeting, assent to or dissent 
from the proposal by letter in the prescribed form 
sent to the official receiver so as to reach him not 
later than the day before the meeting. 

After the proposal has been accepted by the 
creditors the debtor or the official receiver may 
api)ly to the Court to api)rovo it, three days’ 
notice of such application being given to ercli 
creditor who has yjroved. The application is not 
to be made until after lae conclusion of the 
examhiatioii. Any creditor Ayho has juoved may 
be heard in opposition to the application, although 
he may have voted for the acceptance of the pn^- 
posal. The Court, before approving the i)roposal, 
hears a report of the official receiver, filed four 
days before, as to its terms, and as to the conduct 
of the debtor, and any objections which may be 
made by or on behalf of any creditor. 

The Court may refuse to apjirove a proposal if, 
in its oyunirm, the terms are not reasonable or cal- 
culated to benefit the general bt)dy of creditors, or 
in any cesc in which the Court is required, where 
the debtor is adjudged 'oankrupt, to refuse his 
discharge (see p. 126). If any facts are i)roved on 
proof of which the Court would be reciuired to 
refuse, suspend, or attach conditions to a debtor’s 
discharge were he adjudged bankrupt, the Court 
must refuse to approve a proposal unless it pro- 
vides reasonable security for payment of not less 
than 7s. 6c?. in the £l on all the unsecured debts 
at that time provable against the estate. The 
Court has, in addition, a general discretion as to 
approval or disapproval. 

After the composition or scheme is approved by 
the Court, it is binding on all the creditors in 


regard to all debts, with the exception that it does 
not release a liability under a judgment in an 
action for seduction, an affiliation order, or under 
a judgment against a co-respondent in a matri- 
monial cause, except in so far as the Court may 
specially order. 

Notwithstanding the acceptance and approval 
of a composition or scheme, such composition or 
scheme is not binding on any creditor so far as 
regards a debt or liability from which the debtor 
would not be discharged bj" an order of discharge 
from bankruptcy, unless the creditor assents to 
the comi)osition or scheme. 

No corny )osit ion or scheme will be apyiroved by 
the Court which does not j>rovide for the payment 
in y)riority to other debts of all debts directed to 
be so yjaid in the distribution of the proy)erty of a 
bankru]it (see as to “ Preferential Claims”,}^. 121). 
Th(‘ acceptance by a creditor of a comy)osition or 
scheme does not release any yjei’hon who w’ould not 
be released by an order ol discharge if the debtor 
had been adjudged bankrui)t. 

When a comi)Osition or .scheme is accepted and 
aj>y)rf)ved it may be enforced by the Court on the 
api)lication of any yjorson interested, and any dis- 
obedience to such an order is contempt of Court. 
If default is made in y-jayrnont of any instalment 
due under the composition or scheme, or if it ap- 
y^ears to the Court tliat the composition or scheme 
cannot proceed without injustice or undue delay 
to the creditors or to the debtor, or that the ay^- 
proval of the Court was obtained by fraud, the 
Court may, on the ay)y)lication of the official receiver 
or the trustee or any creditor, adjudge the debtor 
bankrupt and annul the composition or scheme. 
Such annulment w^ould, however, be without pre- 
judice to the validity of any sale or payment duly 
made or thing duly done under the composition or 
scheme. Where the bankrupt is adjudged bank- 
ruyit in this w^ay, any debt yirovable in other 
resy^ects Avhicli has been contracted before the 
adjudication is provable in the bankruptcy. A 
trustee under* a scheme is accountable to the 
Board of Trade. 


THE ADJUDICATION OF BANKRUPTCY 


In circumstances where a scheme or composition 
is not offered or accepted, bankruptcy ensues. If 
the creditors at the first meeting, or any adjourned 
meeting, by resolution resolve that the debtor be 
adjudged bankrupt, or pass no resolution, or if the 
creditors do not meet, or if a composition or scheme 
is not accepted or approved within fourteen days 
after the conclusion of the examination of the 
debtor, or within such further time as the Court 


may allow, then the Court will adjudge the debtor, 
or each member of the firm of debtors, bankrupt 
(Form 13). Thereuy^on the proy^erty of the bank- 
rupt vests in a trustee, and becomes divisible 
among his creditors. The adjudication is then 
advertised. The name, address, and description of 
the bankrupt, the debt, and the Court of adjudi- 
cation are gazetted and advertised in a local paper 
in the manner prescribed. 
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Form 13 


Order of Adjudication 

{Title) 


PuTsaant to a petition, dated against [htrt 

insert name^ description^ and address of debtor'] on which 
a receiving order was made, on the [do^e], and on the ap- 
plication of [here insert *Hhe official receiver*' or “i/lc debtor 

himself"^ or “-4. o/ a creditor ”], and on 

reading and hearing it is ordered 

that the debtor be and the said debtor is hereby adjudged 
bankrupt. 

Dated this day of 19... 

By the Court, 

Registrar. 


Or, 


Whereas pursuant to a petition dated against 

A, B,, a receiving order was made on the [date]. And 
whereas it appears to the Court that at the first meeting 
of creditors held on the [date] (or at an adjournment of 

the first meeting of creditors), at , it was duly 

resolved that the debtor be adjudged bankrupt. It is 
ordered that the debtor be and the said debtor is hereby 
adjudged bankrupt. 

Dated this day of 19... 

By the Court, 

Registrar. 


Appointment of Trustee 

Where a debtor is adjudged bankrupt, or the 
creditors have resolved upon ac^udication, the 
creditors may appoint some fit j)erson, whether a 
creditor or not, to act as trustee of the bankrupt's 
property, or they may leave the appointment to 
the committee of inspection, or the official receiver 
may, as is common, be left as trustee. The person 
appointed must give security to the satisfaction of 
the Board of Trade— generally secured by Fidelity 
guarantee (see Chapter VIII of thi^Part) — and the 
Board certifies that his appointment has been duly 
made, unless they object to the appointment on 
the ground that it has not been made in good faith 
by a majority in value of the creditors voting, or 
on the ground of personal unfitness or unsuitability 
in regard to relationship with the debtor. In the 
latter case, the High Court may be called upon to 
decide as to the validity of the objection. A per- 
son who has been previously removed from the 
office of trustee of a bankrupt's property for mis- 
conduct or neglect of duty is ipso fdcto unfitted to 
act in this capacity, and generally where a person’s 
duties and interests are likely to come into conflict, 
his appointment will not be justified. 


[Ptotm 

If* a trustee is not appointed by the creditors 
within four weeks of the date of the adjudica- 
tion, or, in the event of negotiations for a com- 
position or scheme being pending, at the expira-. 
tion of those four weeks, then within seven days 
of the close of those negotiations, the official re- 
ceiver reports the matter to the Board of Trade, 
and the Board of Trade appoints a trustee of the 
bankrupt's property. The creditors or committee 
of inspection authorized by the creditors may, 
at any subsequent date, appoint a trustee, and 
when the appointment is made and certified, the 
trustee appointed by the Board of Trade is sus- 
pended. 

When a debtor is adjudged bankrupt after the 
first meeting of creditors has been held, and a 
ttdstee has not been appointed prior to the 
adjudication, the official receiver forthwith 
summons a meeting of creditors for the purix>se 
of appointing a trustee. 

Committee of Inspection 

The creditors, qualified to vote, at the first or 
any subsequent meeting may appoint Irom among 
such creditors or the holders of general proxie.s or 
general f)owers of attorney from such creditors, a 
committee of inspection for the purpose of super- 
intending the administration of the bankrupt’s 
property. The committee consists of not more 
than five, nor less than three persons, and mem- 
bers must first have proved their debt, and the 
proof must have been admitted. The committee 
of inspection meets at times appointed, or at least 
once a month, and is unpaid. The trustee or any 
member may call a meeting as and when he thinks 
necessary. The majority of the members must be 
present to form a meeting, and meetings are then 
governed by the majority present. Any member 
may resign by notice in waiting delivered to the 
tru.stee. The office becomes vacant if any mem- 
ber becomes bankrupt, or compounds or arranges 
with his creditors, or is absent from five consecu- 
tive meetings of the committee. A member may 
be removed by an ordinary resolution of any 
meeting of creditors, of which seven days’ notice 
has been given, stating the object of the meeting. 
When a vacancy occurs, the trustee summons a 
meeting of the creditors with the object of filling 
the vacancy. The continuing members, not being 
less than two, may act notwithstanding any va- 
cancy, and the creditors may always increase the 
number of the committee so that the number shall 
not exceed five. If there is no committee of in- 
spection, the Board of Trade may exercise any 
powers of the committee on the application of the 
trustee. 
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Composition or Scheme of Arrange- injustice or undue delay, or if the approval of the 

*ment after Adjudication Court was obtained by fraud, the debtor may be 

adjudged bankrupt and a composition or scheme 


A possible result may be the acceptance of a 
composition or scheme after the adjudication of 
the bankruptcy has taken place, which adjudica- 
tion will then be annulled. The creditors, if they 
think fit at any time after the adjudication, may, 
by special resolution, passed by a majority in num- 
ber and three-fourths in value of all the creditors 
who have proved, resolve to entertain a proposal 
for a composition in satisfaction of the debts due 
to them under the bankruptcy, or for a scheme of 
arrangement of the bankrupt's afiairs. Thereupon 
•the same pioceedings are taken, and the same con- 
sequences ensue as in the case of a composition or 
scheme accepted before adjudication (see p. 111). 

Bankruptcy Annulled 

If the Court approves tlie composition or scheme, 
it may make an order annulling the bankruptcy 
and vesting the property of the bankrupt in him 
or in such other iicrson as the Court may ajipoint 
on such terms and subject to such conditions, if 
any, as the Court may declare. If default is made 
in payment of any instalment due under the com- 
position or sclicmo, or if the Court thinks the 
oom posit! Lfii or scheme cannot proceed without 


annulled, with the same consequences as in the 
former case (see p. 111). 

The Court may, at discretion, and if the bank- 
rupt’s conduct has been good, annul the adjudica- 
tion in two other cases : where, in the opinion of 
the Court, the debtor ought not to have been ad- 
judged bankrupt, or where it is proved to the satis- 
faction of the Court that a bankrupt’s debts are 
paid in full, on the application of any person 
interested the adjudication may be annulled. In 
this case, also, all sales and dispositions of property 
and payments duly made, and acts duly done by 
the official receiver, trustee, or other authorized 
jierson, or by the Court, are valid, but the pro- 
perty of the debtor vests in such person as the 
Court appoints, or reverts to the debtor on terms. 

In this connection any debt disputed by a debtor 
is considered as paid in full if the debtor enters 
into a bond for such sum and with such sureties 
as the Court approves, to pay the amount recovered 
in any proceeding for the recovery of or concern- 
ing the debt, with costs; and any debt due to a 
creditor w^ho cannot be found or identified is con- 
sidered as paid in full, if paid into Court. 

Notice of the order annulling adjudication is 
gazetted and advertised locally. 


PROPERTY DIVISIBLE AMONGST CREDITORS AND ITS 
ADMINISTRATION 


Before considering the various classes of pro- 
}>erty which, on an adjudication, vest in the trustee 
in bankruptcy for the benefit of creditors, it may 
be well to consider the powers which the Court 
has of control over the person and property of the 
debtor. 

Control over the Debtor 

As we have seen, the debtor must have a frank 
interview with the official receiver, furnish a state- 
ment of affairs, attend meetings of his creditors, 
and submit to such examination and give such 
information as is required. He must wait at 
such other times on the official receiver, special 
manager, or trustee, execute such powers of 
attorney, conveyances, or other documents, and 
generally do all such acts and things in relation 
to his property, and the distribution of the pro- 
ceeds amongst his creditors as may be reasonably 
required. If adjudged bankrupt, the debtor must 
aid, to the utmost of his power, in the realization 
and distribution of his property amongst the 
creditors. 

VoL. IV. 


If a debtor wilfully fails to perform any of these 
duties, or to deliver up possession of any part of 
the property which is divisible amongst his credi- 
tois, in addition to any other punishment he may 
be subject to, he may be punished for contempt 
of Court. 

The Court may cause a delator to be arrested, 
and any books, papers, money, and goods in his 
possession tt> be seized: 

(а) If, after a bankruptcy notice has been 
issued, or a bankruptcy petition presented, it 
appears to the Court that there is probable reason 
for believing that he has absconded or is about 
to abscond with a view to avoiding payment of 
the debt, or service of a bankruptcy petition, or 
appearance to such petition, or examination as to 
his affairs, or of otherwise avoiding, delaying, or 
embarrassing proceedings in bankruptcy; 

(б) If, after presentation of a bankruptcy peti- 
tion, it appears to the Court that there is probable 
cause for believing that he is about to remove 
his goods with a view to preventing or delaying 
possession being taken of them by the official 
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receiver or trustee, or that there is probable 
ground for believing tliat he has concealed or is 
about to conceal or destroy any of his goods, 
or any books, documents, &c., which might be 
of use to his creditors; 

(c) If, after service of a bankruptcy petition 
on him, or after a receiving order is made against 
him, he removes any goods in his possession above 
the value of £5 without the leave of the official 
receiver or trustee; 

{d) If, without good cause shown, he fails to 
attend any examination ordered by the Court. 

But no arrest upon a bankruptcy notice is valid 
and protected unless the debtor before or at the 
time of his arrest is served with such bankruptcy 
notice. No payment or composition made or se- 
curity given after such an arrest is exempt from 
the provisions of the Act relating to fraudulent 
preference (see p. 117). 

Enquiries as to Property 

Where a receiving order is made, the official 
receiver is put in possession of the debtor’s cor- 
respondence. The Court may direct from time to 
time, not exceeding three months, that post letters 
addressed to the debtor at any place may be re- 
directed, sent, or delivered by the post office to 
the official receiver or the trustee, or otherwise 
as the Court directs. 

At any time after a receiving order has been 
made against a debtor, the Court may summon 
before it the debtor, or his wife, or any other 
person known or suspected to have in his posses- 
sion any of the estate or effects belonging to the 
debtor, or supposed to be indebted to the debtor, 
or any person deemed capable of giving informa- 
tion respecting the debtor, his dealings or pro- 
perty; and the Court may require from such per- 
son the production of any document relating to 
the debtor’s affairs. Any person refusing to come 
before the Court, or to produce any such docu- 
ment, after reasonable conduct money has been 
rendered, may be apprehended. Such person may 
be examined on oath. If he admits that he is 
indebted to the debtor, he may be ordered to 
make payment to the official receiver or trustee. 
Similarly, any person may be ordered to hand 
over to the official receiver or trustee any pro- 
perty belonging to the debtor. 

Relation Back of Trustee’s Title 

Tt is provided that where bankruptcy ensues, 
whether it takes i)lace on the debtor’s own petition 
or that of a creditor or creditors, the bankruptcy 
shall be deemed to have relation back to^ and 


commence at, the time of the act qf bankruptcy 
being committed on which a receiving order is 
made; or, if the bankrupt is proved to have com- 
mitted more acts of bankruptcy than one, the 
bankruptcy relates back to, and commences at, 
the time of the first of such acts proved to have 
been committed by the bankrupt within three 
months next preceding the date of the presenta- 
tion of the petition. But no bankruptcy petition, 
receiving order, or adjudication is rendered in- 
valid by reason of any act of bankruptcy anterior 
to the date of the petitioning creditor. In other 
words, where a person is adjudicated bankrupt, his 
property will become divisible amongst his creditors 
as from the date when he committed the act of. 
bankruptcy, or the first of a series of acts, w ithin 
threa months before the i>etition is presented. 

Where a receiving order is made against a judg- 
ment debtor, the bankruptcy of the debtor relates 
back to, and commences at, the time of the order; 
or, if the bankrupt is proved to have committed 
any previous act of bankruptcy, to the first of 
the acts of bankruptcy proved to liave been com- 
mitted by him within three months next jjieced- 
ing the date of the order. 

There are two exceptions to the rule as t(> 
relation back of the title of the trustee', viz. a 
completed execution or attachment before the 
receiving order, and a bona fide transact ie*n with 
a person giving valuable consideration and with- 
out knowledge of the available act of bankruptcy 
(see pp. 117, 118). 

This doctrine of “relation back” is of vital 
importance to those who have dealings w'ith 
debtors in difficulties. It may place them in the 
position of having to refund money received or 
forgo a charge given. Even a payment for pro- 
fessional services, as to a solicitor for defence, is 
only good as far as it is actually set off by ser- 
vices rendered at the time of bankruptcy. 

Property not Divisible amongst 
Creditors 

It is provided that two classes of property shall 
not be included in that divisible amongst the 
creditors. The first is property held by the bank- 
rupt on trust for any other person, and the second 
the tools, if any, of his trade, and the necessary 
wearing apparel and bedding of himself, his wife, 
and children, to a value, inclusive of tools and 
apparel and bedding, not exceeding £20 in the 
whole. 

Trust Property 

With regard to property held on trust, it must 
be sufficient to point out that this does not merely 
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mean property on express trust, oi which the 
bankrupt, is, as commonly well understood, the 
trustee for some other person or persons under 
a will or other settlement, or as executor or 
administrator. The term trust will also apply 
to property the beneficial interest in which, by 
the act of the bankrupt, has passed to another 
person ; in other words, where there has been an 
equitable assignment. 

An order by one person to another who is his 
debtor to pay a sum over to a third person out 
of funds in his hands creates an equitable assign- 
ment in favour of the third person— so long as 
there is a definite fund in hand or due to meet 
,the demand. 

It is essential, however, that the direction to 
pay should be communicated to the creditor 
before the assignment is complete. In practice 
the creditor will also give notice to the holder 
of the fund, so as to obtain priority and prevent 
the fund being held to be in the reputed owner- 
ship of his debtor, should he become bankrupt. 

There is an exceptional case established under 
case law (knowm as the rule in ex parte W aring^ 
1815) and confined to bills of exchange, in which, 
even without this communication to the creditor 
by the debtor, an equitable assignment is effected. 
Where ])roporty has been deposited by one party 
liable, wdiether as acceptor, draw^er, or otherwise, 
on bills of exchange not yet due, in the hands 
of another also liable, in order to meet the bills, 
and both parties become bankrupt or insolvent 
btifore the bills become due or are paid, the 
holders of the bills are entitled to have the 
money applied in payment of them, though they 
were ignorant at the time of the deposit. There 
must be the double insolvency and right of double 
proof for this peculiar rule to apply. In such 
bankruptcies, these deposited funds would there- 
fore be subject to a trust. 

There is also a trust where the bankrupt holds 
property merely as factor or agent, so long as it 
is distinguishable from his own property, but it 
is subject to any lien of the bankrupt or trustee 
for debts due to the estate. (See also Chapter II 
of this Part.) 

Property which is Divisible amongst 
Creditors 

With these chief exceptions property divisible 
amongst creditors is classified as follows: — 

1. All such property as may belong to or be 
vested in the bankrupt at the commencement of 
the bankruptcy, or may be acquired by or devolve 
on him before his discharge. 

2. The capacity to exercise and to take pro- 


ceedings for exercising all such powers in or over 
or in respect of property as might have been exer- 
cised by the bankrupt for his own benefit at the 
commencement of his bankruptcy or before his 
discharge, except the right of nomination to a 
vacant ecclesiastical benefice. 

3. All goods being at the commencement of the 
bankruptcy in the possession, order, or disposition 
of the bankrupt, in his trade or business, by the con- 
sent and permission of the true owmer, under such 
circumstances that he is the reputed owner thereof. 

“Property” includes money, goods, things in 
action, and every description of real or personal 
proi)erty, whether situate in England or elsewhere; 
also obligations, easements, and every description 
of estate, interest, and profit, present or future, 
vested or contingent, arising out of or incident 
to property as above defined. 

Property belonging to the Bankrupt 

The first class of property which becomes divis- 
ible among the creditors is, as we have just seen, 
all which belongs to or is vested in the bankrupt 
at the commencement of the bankruptcy, or may 
be acquired by or devolve on him before his dis- 
charge. This is the class wliich is the commonest, 
and calls for little explanation. It is itself, how- 
ever, subject to some exceptions or apparent ex- 
ceptions : — 

1. Goods which have been sold to the bankrupt, 
but which have not come into the actual or con- 
structive possession of the buyer w hen he becomes 
insolvent, may be stopped in transit by the seller 
under the law relating to the sale of goods. (See 
Chapter VI of this Part.) 

2. Certain personal rights of action to recover 
damages do not pass to the trustee, as a right of 
action for slander, or personal injuries suffered in 
a street accident. 

3. Although after-acquired property devolves 
upon the trustee, wages earned by the mere 
personal labour of the bankrupt wiiich are no 
more than reasonably necessary to keep himself 
and his family do not pass. The profits of a 
business, however, which he continues to carry 
on, even though demanding his personal skill, be- 
come available for the creditors ; as do, in general, 
his personal, or professional, or business earnings. 

Property acquired after his bankruptcy and 
before his discharge by a bankrupt does not, how- 
ever, vest absolutely in the trustee, and, unless 
the trustee intervenes, the bankrupt may deal witl^ 
it; and until the trustee intervenes, all bona fide 
transactions of the bankrupt for value with regard 
to such after-acquired property are valid, except 
as regards real estate, which does not include lease- 
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holds. Real estate cannot be conveyed by the 
bankrupt. 

4. A person may be in possession of income on 
terms which the bankruptcy itself affects. In- 
come may be left by others to a man until he 
becomes bankrupt, in which case bankruptcy 
determines his interest, and nothing is available 
for creditors. It is necessary that the income 
should have been settled on him by others. A 
man cannot anticipate his own bankruptcy by 
settling property on himself which, on his bank- 
ruptcy, shall go over to others. 

5. Under the rules of the London Stock Ex- 
change, contracts made by a defaulting member 
for the next settling-day for purchase and sale 
of stocks and shares are closed by the official 
assignee of the Stock Exchange at the market 
prices at the time of the default. The members 
from whom differences are due on the contract 
pay them to the official assignee, who pays those 
members to whom differences are due (see Part 
IV). This is a voluntary fund formed under the 
rules of the house, and the trustee in bankruptcy 
is not entitled to it, as he would be to any por- 
tion of the defaulter’s private assets if the latter 
handed them to the official assignee. 

6. Certain classes of property in the nature of 
stipends, pensions, and salaries may be partially 
available for distribution amongst creditors under 
certain rules. Where the bankrupt is a Ixjneticed 
clergyman, the trustee may apply for a sequestra- 
tion of the profits of the benefice. The bishop 
of the diocese may, if he thinks fit, appoint to the 
bankrupt such stipend as he might by law have 
appointed to a curate duly licensed to serve the 
benefice in case the bankrupt had been non- 
resident, and the sequestrator pays this sum out 
of the profits of the benefice to the bankrupt 
by quarterly instalments while he performs the 
duties of the benefice. Payment is also provided 
for out of the profits to any curate in respect 
of duties performed by him during four months 
preceding the date of the receiving order, not 
exceeding £50. 

Where the bankrupt is an officer in the Army or 
Navy, or an officer or clerk, or otherwise employed 
in the Civil Service of the Crown, the trustee 
receives for distribution amongst the creditors so 
much of the bankrupt’s pay or salary as the Court, 
with the consent of the chief officer of the depart- 
ment under which the pay or salary is enjoyed, 
may direct. Where a bankrupt is in receipt of 
salary or income otherwise, or is entitled to any 
half -pay or pension, or any compensation granted 
by the Treasury, the Court may, from time to 
time, make an order as to payments out of the 
salary or other receipts, to be applied as the Court 


may direct. This rule is subject to any power 
there may be in the public department to dismiss 
the bankrupt or declare the half-pay, pension, or 
compensation forfeited. 

“ Reputed Ownership 

Goods which at the commencement of the bank- 
ruptcy are in the possession, order, or disposition 
of the bankrupt in his trade or business by the 
consent and permission of the true owner, under 
such circumstances that he is the reputed owner 
thereof, are amongst the property divisible among 
the creditors. The term “goods” does not include 
land, fixtures, anything in the nature of rights of, 
action, shares, or stock, except debts due or grow- 
ing ^.ue in the course of the bankrupt’s trade or 
business. The goods must be in the possession 
of the bankrupt in connection with his trade or 
business, and he must be the apparent owner in 
sole possession” and the real owner must have 
consented to the apparent ownership. The rule 
is due to the fact that by the act of the true 
owner the bankrupt has been able to hold him- 
self out as the owner of goods, and thereby obtain 
credit. While it is essential that the bankrui)t 
should be in possession of the goods with the repu- 
tation of being their owner, this reputed owner- 
ship is always a question of fact, depending on 
the circumstances of each case. Not only special 
circumstances, but usage of trade may exclude 
the inference of ownership, as in the case of hotel 
proprietors who are known to use hired furniture. 
A general warehouseman may have goods of other 
people on his premises, without any “ reputed 
ownership” attaching to them. But a custom of 
trade must be well known and established. If 
goods are not in the hands of the bankrupt but 
in those of his agent, the owner should, im- 
mediately on the bankruptcy, give notice to the 
agent; and an assignee of book debts due to the 
bankrupt should protect himself by immediate 
notice to the debtors. The true owner may pro- 
tect himself by obtaining possession of the goods 
before the receiving order, or he is entitled if he 
has demanded them before he received notice of 
an available act of bankruptcy, and before the 
receiving order. A bill of exchange accepted by 
a debtor to a bankrupt, however, as a negotiable 
instrument, is an assignment of the debt. 

There is nothing in the Bills of Sale Act which 
relieves a grantee from taking steps to negative 
reputation of ownership in the person with 
X)ossession. Registration of conditional Bills of 
Sale does not exclude reputed ownership. (See 
also Chapter XII of this Part.) As to the dis- 
claimer of onerous property, see p. 126. 



Ohap. XT] 


BANKRUPTCY AND INSOLVENCY 


117 


Voluntary Settlements 

Not only is property available which is in the 
possession of the bankrupt at the time, but in 
certain cases settlements made by him can be set 
aside and the property so settled be made avail- 
able for distribution amongst creditors. Such a 
settlement must have been a voluntary one, that 
is, it must not have been made before and in 
consideration of marriage or in favour of a pur- 
chaser or encumbrancer in good faith and for 
valuable consideration, or be a settlement made 
on or for the wife or children of the settlor of 
property which has accrued to the settlor after 
marriage in right of his wife. In other cases, if 
the settlor becomes bankrupt within two years 
after the date of the settlement, the settlement 
will be void against the trustee in bankruptcy; 
.and if the settlor becomes bankrupt writhin ten 
years after the date of the settlement, it will 
be void against the trustee in bankruptcy unless 
the jkarties claiming under the settlement can 
prove that the settlor was, at the time of making 
the settlement, able to pay all his debts without 
the aid of the property comprised in the settle- 
ment, and that the interest of the settlor in such 
property had passed to the trustee of such settle- 
ment on its execution. 

Any ' ovenant or contract made in consideration 
of riKiri age‘ for the future settlement on or for 
the settlor’s wife or children of any money or 
projierty wherein he had not at the date of his 
marriage any estate or interest, whether vested or 
contingent, in possession or remainder, and not 
being money or property of or in right of his wife, 
on the commencement of his bankruptcy, before 
the money or property has been actually trans- 
ferred or paid pursuant to the contract or cove- 
nant, is void against the trustee in bankruptcy. 
Settlement in this connection includes any con- 
veyance or transfer of property, but the settlement 
must be of property with the intention of preserv- 
ing it. A gift of money to enable a relative to 
go into business is not such a settlement; but a 
gift of jewels by a husband to a wife may be so. 

Such a settlement is voidable and not absolutely 
void, and persons homa fid.e purchasing or advanc- 
ing money without notice of the voluntary settle- 
ment may obtaia a good title in the interim; and 
the settlement is only avoided from the date of 
the trustee’s title, and to the extent necessary to 
satisfy the bankrupt's creditors. 

Fraudulent Preference 

In order that the property of a bankrupt shall 
be equitably distributed, the law has made it im- 


possible for a debtor, anticipating his difficulties, 
to give within a certain limited time a preference 
to one or more of his creditors over the general 
body. If such a preference is given within three 
months previous to the adjudication, the trans- 
action will be set aside as fraudulent. 

Every conveyance or transfer of property or 
charge made, every payment made, every obliga- 
tion incurred, or every judicial proceeding taken 
or suffered by any person unable to pay his debts 
as they become due from his own money, in favour 
of any creditor, or any person in trust for any 
creditor, with a view of giving such creditor a pre- 
ference over the other creditors, is, if the person 
making, taking, paying, or suffering the same is 
adjudged bankrupt on a bankruptcy petition pre- 
sented within three months after the date of 
making, taking, paying, or suffering the same, 
deemed fraudulent and void as against the trus- 
tee in bankruptcy. This does not, however, affect 
the rights of any person making title in good faith 
and for a valuable consideration through or under 
a creditor of the bankrupt. 

The word preference is used as if it were the act 
of the debtor, but the preference may be induced 
by the act of a creditor who well knows the posi- 
tion, in which case payment will be equally set 
aside. But, on the other hand, payment may be 
made on account of horux fide pressure on the part 
of one of the creditors ivho does not then know the 
position of affairs. The trustee may, in that case, 
have a difficulty in proving — for the onus is upon 
him — that there was any preferential payment. 
Many cases may arise in which quite fairly one 
creditor has obtained an advantage by a payment 
of his debt before bankruptcy proceedings without 
any fraudulent preference. As has been seen, a 
fraudulent preference is in itself an act of bank- 
ruptcy (p. 101). 

Judgment Debts 

Certain ether antecedent transactions may be 
affected by the bankruptcy. Where a creditor 
has issued execution against the goods or lands 
of a debtor, or has attached any debt due to him, 
he is not entitled to retain the benefit of the exe- 
cution or attachment against the trustee in bank- 
ruptcy, unless he has completed the execution or 
attachment before the date of the receiving order, 
and before notice of the presentation of any bank- 
ruptcy petition by or against the debtor, or of the 
commission of any available act of bankruptcy 
against the debtor. In this connection an execu- 
tion against goods is completed by seizure and 
sale, and attachment of the debt by the receipt 
of the debt; and an execution against land by 
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seizure, or, in the case of an equitable interest, by 
the appointment of a receiver. 

Where any goods of a debtor are in the hands 
of the sheriff before the sale or completion of 
the execution, if notice is served on the sheriff 
that a receiving order has been made against the 
debtor, the sheriff must, on request, deliver the 
goods and any money seized or received in part 
satisfaction of the execution to the ofticial re- 
ceiver, but the costs are a first charge on the 
goods or money so delivered. Under an exe- 
cution in respect of a judgment for an amount 
exceeding £20, if the goods of a debtor are sold 
or money is paid in order to avoid sale, the sheriff 
must deduct his costs and retain the balance 
for fourteen days. If within that time notice is 
served on him of a bankruptcy petition, and a 
receiving order is made against the debtor, the 
sheriff must pay the balance to the official re- 
ceiver or the trustee, who is entitled to retain it 
against the execution creditor. 

An execution is not invalid by reason only of 
its being an act of bankruptcy, and a person who 
purchases the goods in good faith under a sale 
by the sheriff in all cases acquires a good title 
against the trustee in bankruptcy. 

Protected Transactions 

Subject to what has been said, certain trans- 
actions which take place before the date of the 
receiving order, but after an available act of bank- 
ruptcy, are protected. These are: (a) Any pay- 
ment by the bankrupt to any ot his creditors; 
(b) any payment or delivery to the bankrupt; (c) 
any conveyance or assignment by the bankrupt 
for valuable consideration; (d) any contract, deal- 
ing, or transaction by or with the bankrupt for 
valuable consideration, provided that in each case 
both the following conditions are complied with:— 
(1) The transaction must have taken place before 
the date of the receiving order; and (2) the person 
(other than the debtor) with whom the transac- 
tion is made must not have had notice at the time 
of any available act of bankruptcy committed by 
the bankrupt before that time. Such person must 
be prepared to prove that he had no notice either 
of the actual fact or of facts which should lead 
him to infer that an act of bankruptcy had been 
committed. The protected transaction is only one 
which has been completed before the date of the 
leceiviiig oraer. Payment made after the date of 


the receiving order in fulfilment of a contract made 
before is not protected. 

Realization of the Property 

It is the duty of the trustee as soon as possible 
to take possession of the deeds, books, and docu- 
ments of the bankrupt, and all other parts of his 
property capable of delivery. For the purpose of 
acquiring or retaining possession of the bankrupt’s 
property, the trustee is in the same position as 
if he had been appointed receiver by the High 
Court. 

Where any part of the property consists of 
stock, shares in ships, shares or any other pro- 
perty transferable on the books of any company, 
office, or person, the trustee may exercise the 
right to transfer tlie property to the same extent 
as the bankrupt might have exercised it. Where 
any part of the property is of copyhold, customary 
tenure, or the like, the trustee need not be ad- 
I mitted to the property, but he may deal with 
I it as if he had been admitted. Any part of the 
property consisting of things in action is deemed 
to have been duly assigned to the trustee. Any 
treasurer or other officer, or any banker or agcmt 
of the bankrupt must pay and deliver to the 
trustee all money and securities of the bankrui)t 
in his possession or power which he is not by 
law entitled to retain as against the bankrupt 
or trustee, otherwise he is guilty of contempt of 
Court. 

Any person acting under warrant of the Court 
may seize any part of the proi)erty of the bankrupt 
in his custody or possession, or of that of any 
other person, and for that purpose may break 
into any premises, or the Court may grant a 
search warrant if property is suspected to be 
concealed. 

The official receiver, as interim trustee, is in- 
vested with the property of the bankrupt, and on 
the appointment of a trustee the property forth- 
with passes to and vests in him. Property passes 
from trustee to trustee during the continuance in 
office of each without any conveyance, assignment, 
or transfer, and the certificate of appointment of 
a trustee is for all purposes throughout the British 
dominions deemed to be a conveyance or assign- 
ment of property, and may be registered, enrolled, 
and recorded accordingly. The general powers 
and duties of the trustee are discussed later 
(see p, 125), 
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Debts not Provable 

Creditors are of two classes, secured and un- 
secured. A secured creditor is one who holds a 
mortgage, charge, or lien on the property of the 
debtor, or any i3art thereof, as a security for a 
debt due to him from the debtor. (See also 
Chapter XII of this Part.) 

Certain debts are not provable in bankruptcy 
or urfder a composition. These are: — 

1. Demands in the nature of unliquidated 
damages, arising otherwise than by reason of a 
contract, promise, or breach of trust. 

2. A debt or liability contracted by the debtor 
with any yierson subsequently to the date of his 
having notice of an available act of bankruptcy 
against the debtor. 

3. A debt or liability the value of which, in the 
opinion of the Court, is incapable of being fairly 
estimated 

Debts Provable 

All other debts and liabilities, present or future, 
ciTtiiin or contingent, to which the debtor is sub- 
ject ai the date of the receiving order, or to which 
lie may become subject before his discharge by 
reason of any obligation incurred before the date 
uf the receiving order, are debts provable in bank- 
ruptcy. Any debt or liability subject to any con- 
tingency, or for any other reason of uncertain 
value, is valued by the trustee, and if a person is 
aggrieved by the estimate made by the trustee, he 
may appeal to the Court, The Court may direct 
the assessment of the value of any such debt or 
liability which is capable of being fairly estimated. 
“Liability” includes any compensation for work 
or labour done, any obligation or possibility of an 
obligation to pay money or money’s worth on the 
breach of any sort of contract, agreement, or under- 
taking, whether the breach takes place before the 
discharge of the debtor or not, and, in general, 
any exi:)ress or implied agreement to pay, whether 
the payment is fixed or unliquidated, due at the 
present or any future time. 

Rules for Proof 

The rules for the proof of debts are set out in 
the second Schedule of the Act of 1883. Briefly, 
every creditor must prove his debt as soon as 
possible after the receiving order, either by deliver- 
ing or sending through the post to the official 
receiver or trustee an affidavit verifying the debt 
made by the creditor or some authorized person, 


and particulars of the debt should be furnished, 
and vouchers, if any, referred to. It should be 
stated whether the creditor is secured or not. The 
form of proof which is sent to the creditor is as 
given on p. 120. 

A creditor who has lodged a proof is entitled 
to see and examine the proofs of other creditors. 
From the debt should be deducted trade dis- 
counts, but not a discount, not exceeding 5 per 
cent, which may have been agreed to have been 
allowed for cash payment. If a secured creditor 
realizes his security he may prove for the deficiency 
If he surrenders his security, he may prove for the 
whole of his debt. If he does not either realize or 
surrender his security, he must, before ranking for 
dividend, state the particulars of his security and 
the value he puts on it. He is then entitled to 
receive a dividend only upon the balance of his 
debt. The trustee may redeem the security at the 
value assessed by the creditor. If the trustee is 
dissatisfied with the assessed value, he may require 
the property to be realized ; but the creditor may, 
at any time, require the trustee to elect whether 
he will or will not exercise his power of redeeming 
or requiring realization. If the trustee does not 
thus within six months signify his intention of 
exercising the power, he is no longer entitled to 
exercise it. 

A creditor may, if a valuation was made hoivd 
fide on a mistaken estimate or owing to a diminu- 
tion of the value of the security, obtain leave to 
amend this valuation. The dividend will be ad- 
justed accordingly in the event of a surplus or 
deficiency in the amended value of the security. 
If a creditor realizes his security after having 
valued it, the net amount realized will be substi- 
tuted for the amount of the valuation and be 
treated as an amended valuation. The secured 
creditor who does not comply with these rules is 
excluded f^om all share in any dividend, and in 
no case, of course, is he entitled to receive more 
than 20s. in the £1 and interest. 

Proof in respect of distinct contracts where the 
debtor was at the date of the receiving order 
liable on distinct contracts, as a member of two 
or more distinct firms, or as a sole contractor and 
also as member of a firm, may be made against 
the properties respectively liable on the contracts. 
Proportionate parts of periodical payments such 
as rent may be proved for up to the date of the 
receiving order. A creditor may prove for inter- 
est at a rate not exceeding 4 per cent on sums 
overdue at the date of the receiving order. 
Similarly, if a debt is not payable until a future 
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Form 14 


Proof of Debt. General Form 


(TUU) 

(Where debt exceeds £2, 1$. stamp required to be affixed and not cancelled, or P.O. for It. enclosed.) 


No. (o) of 19., 


(a) Here insert the 
number of matter, 
and the name of 
debtor, as given on 

in the county of make oath and the notice of meet- 

ing. 


Be (o) 

I ( 6 ) of 

say: — 

(c) That I am in the employ of the under-mentioned creditor, and that I am duly authorized f 
to make this affidavit, and that it is within my own knowledge that the debt herein- g 

after deponed to was incurred, and for the consideration stated, and that such debt, to the best of f 
my knowledge and belief, still remains unpaid and unsatisfied. J 

(d) That I am duly authorized, under the seal of the company hereinafter named, to make the S 

proof of debt on its behalf. = 

That the said w , at the date of the receiving order, viz. the day of £ 

19 , and still justly and truly indeV>ed to (c) in the sum of i 

pounds shillings and pence for (/) as .2 

shown by the account endorsed hereon, or by the following account, viz. : — ^ 

o 

for which sum or any part thereof I say that I have not nor hath (y) or any person 3 

by (A) order to my knowledge or belief for (A) use had or received any ^ 

manner of satisfaction or security whatsoever save and except the following (i) : — __ 


(b) FiU in full 
name, addren. 
and oocnpation of 
deponent. 

If proof made by 
creditor strike out 
clauses (e) and id) 

If made by clerk 
■trike out (d) 

If by ni^ent of 
company strike 
out(r). (e) I mien 
ms and to C D 
auci E F . my no- 
partners in trade. 
If any. or, if by 
clerk , in sertname, 
address, and de- 
scription of prin- 
cipal 


Admitted to vote for : 
the day of 19. 

Official Receiver or Trustee, 


Admitted to rank for dividend for 
£ : : this day of 

19 

Official Receiver or Trustee, 


Date. 

Drawer. 

Acceptor. 

Amount. 

Due Date 







Sworn at . 

county of 

day of 

Before me 



iff) Deponent’s 
signature. 

w 


The proof cannot be admitted for voting at the first meeting unless it is properly completed 
and lodged with the Official Receiver before the time named in the notice convening such meeting. 


A (at back) 

Pabticdlabs op Account referred to on other side 
(Credit should hi& given for contra accounts.) 

If space not sufficient, let the particulars belmnexed, but where the particulars are on a separate 
sheet of paper, the same must be marked by the person before whom the affidavit is sworn. 


Notf. this 
(/) state consider- 
ation |a« -- Goods 
sold and delivered 
by me [and rny said 
partner] to him (or 
them] at ins [or 
their] reqne.st be- 
tween the dates of, 
[or, niouieb ad- 
vanced by me in 
respect of the un- 
der mentioned bill 
of exchange,] or as 
the case way be]. 

{See back) 
ig) My said part- 
ners or any of them 
or the above-named 
creditor (<u the case 
may be). 

{h) My or our or 
their or his (a.v the 
rase may be) 

(0 [Here state the 
particulars of all 
securities held, and 
where the securities 
cire on the property 
of the debtor, assess 
the value of the 
same, and if any 
bills or other nego- 
tiable securities bo 
lield, specify them 
in the schedule.] 



The vouchers (If 
any) by which the 
account can be sub- 
stantiated should 
be set out here. 



Chap. Xl] 


BANKRUPTCY AND INSOLVENCY 


121 


time, a creditor may prove subject to rebate at 
the rate 4 )f 5 per cent per annum. 

The trustee examines every proof and the 
grounds of the debt, and in writing admits or 
rejects it, in whole or in part, or may require 
further evidence (Form 16). He must state in 
writing the grounds of the rejection. The Court 
may expunge a proof or reduce its amount which 

Form 16 


the trustee thinks has been improperly admitted, 
and a creditor may appeal to the Court to reverse 
or vary the decision of the trustee in respect of 
a proof. The Court may also expunge or reduce 
a proof on the application of a creditor if the 
trustee declines to interfere, or, in the case of a 
composition or scheme, upon the application of 
the debtor. A creditor may withdraw a proof 


Notice of Rejection of Proof of Debt 


(Title) 

Take notice, that, as Official Receiver of the above Estate, I have this day rejected your claim 

affainst such estate (a) to the extent of £ on the following grounds: — (a) If pwf wholly 

^ ^ rejected strike 

• • out wordfl in 

And further take notice that, if you are dissatisfied with my decision in respect of your proof, italics, 
you may apply to the Court to reverse or vary the same, but, subject to the power of the Court to 
extend the time, no application to reverse or vary my decision in rejecting your proof will be enter- 
tained after the expiration of days from this date. 

Dated this day of 19 ... 

, Offtcud Receiver, 

Hignaturt ... 

AddrcM 


To 


before the trustee has notified that he has ad- 
mitted or rejected it. 

Priority of Debts 

Debts are now payable in the order laid down 
by the Preferential Payments in Bankruptcy Act, 
1888, the same rule being observed in the dis- 
tribution of the assets of a company which is 
being wound up. (See Chapter IV of this Part.) 

Before the unsecured creditors are paid any- 
thing, the costs of administration in bankruptcy 
must be provided for in the prescribed order, 
subject to any special order of the Court. 

There are three classes of debts which are paid 
first, and which rank equally between themselves 
for payment in full, or, in case of insufficiency of 
assets to meet them, in equal proportions between 
themselves, subject only to the cost of adminis- 
tration taking precedence of them. As far as 
the property admits, these debts are discharged 
forthwith. The.v are as follows: — 

(^^) All parochial or other local rates due from 
the bankrupt at the time of the receiving order, 
and having become due and payable within twelve 
months next before that time, and all assessed 
taxes, land tax, property or income tax assessed 
on the bankrupt up to the 5th of April next 
before the date of the receiving order, and not 
exceeding in the whole one yeaPs assessment; 


(6) All wages or salary of any clerk or servant 
in respect of services rendered to the bankrupt 
during four months before the date of the receiv- 
ing order, not exceeding £50; and 

(c) All wages of any labourer or workman not 
exceeding £25, whether payable for time or for 
piece work, in respect of services rendered to the 
bankrupt during two months befo»*e the date of 
the receiving order. If any labourer in husbandry 
has entered into a contract for the jiayment of a 
portion of his wages in a lump sum at the end 
of the year, he has priority in respect of the 
whole of such sum, or a part thereof, as the Court 
may decide to be due upon the contract, propor- 
tionate to the time of service up to the date of 
the receiving order. 

Another class of preferential payment may arise 
where, at the time of the presentation of the 
bankruptcy petition, any person is an apprentice 
or an articled clerk to the bankrupt. In such 
case, if either the bankrupt or the apprentice or 
clerk gives written notice to the trustee to that 
effect, the bankruptcy is a complete discharge of 
the indenture of apprenticeship or articles of 
agreement. With regard to any premium paid 
to the bankrupt, the trustee may, on the applica- 
tion of or on behalf of the apprentice or clerk, pay 
any sum he thinks reasonable, subject to appeal 
to the Court, out of the bankrupt’s property, to 
or for the use of the apprentice or clerl^ having 
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regard to the amount originally paid, and the 
time served, and other circumstances of the case. 
If the trustee thinks it expedient, however, on the 
application of the apprentice or clerk, he may, 
instead of repayment, transfer the indenture or 
articles to some other person. 

Priorities are also given in favour of Friendly 
Societies, Workmen’s Compensation, and Savings 
Banks. (See Chapters V and X of this Part.) 

A landlord or other person to whom any rent is 
due from the bankrupt may at any time, either 
before or after the commencement of the bank- 
ruptcy, distrain upon the goods or effects of the 
bankrupt for the rent due to him, but distress 
levied after the commencement of the bankruptcy 
is available only for six months’ rent accrued due 
prior to the date of the order of adjudication (or 
order for administration in the case of small 
estates or of a deceased person dying insolvent). 
For any surplus due the landlord may prove 
under the bankruptcy. 

If a landlord or other person distrains or has 
distrained upon any goods or effects of a bank- 
rupt within three months next before the date 
of the receiving order, the three preferential debts 
are a first charge on the goods or effects so dis- 
trained on or the proceeds of sale. The landlord 
or other person paying money under such a charge 
will have the same rights of priority as the person 
to whom such payment is made. 

These rules as to priority apply in the case of 
a deceased person dying insolvent, as if he were 
a bankrupt, and as if the date of his death were 
substituted for the date of the receiving order. 

Partnership 

The general rules of partnership are dealt with 
elsewhere (see Chapter III of this Part). Unless 
otherwise provided by agreement, every partner- 
ship is dissolved as regards all the partners by the 
bankruptcy of one partner. A petition may be 
presented against any one or more partners of the 
firm by any creditor whose debt is sufficient to 
entitle him to petition against all the jmrtners, 
and a petition may be dismissed as to one or more 
of the respondents only. 

Whore a receiving order has been made on a 
bankruptcy petition against or by one member 
of a partnership, any other petition against or 
by a member of the same partnership must be 
filed in or transferred to the Court in which the 
first-mentioned petition is in course of prosecu- 
tion, and, unless the Court otherwise directs, the 
same trustee or receiver must be appointed, and 
the Court may direct the consolidation of the 
proceedings. 


Where a member of a partnership is adjudged 
bankrupt, the Court may authorize the trustee 
to bring any action in the names of the trustee 
and of the bankrupt’s partner, and any release 
by such partner of the debt or demand to which 
the action relates is void. Notice of the appli- 
cation for such authority must be given to the 
partner so that he may show cause against it, 
and the Court may direct that he shall receive 
his proper share of the proceeds. He must be 
indemnified against costs, if he does not claim 
any benefit from the action. 

Where a bankrupt is a joint contractor, the other 
person or persons may sue and be sued in respect 
of the contract without a joinder of the bankrupt. . 

The joint estate of the partnership is applicable 
in the first instance to the payment of the joint 
debts, and the separate estate in the first instance 
to the payment of the separate debts. If there is 
a surplus of the separate estate, it is dealt with as 
part of the joint estiite. If there is a surplus of 
the joint estate, it is dealt with as part of the re- 
spective separate estates in proportion to the right 
and interest of each partner in the joint estate. 
There are, however, certain exceptions to this rule 
which have been established by well-known cascv^. 
If there is no joint estate and no solvent i)artner, 
a joint creditor may receive dividends out of the 
separate estate along with the separate creditors. 
A joint creditor who is a petitioning creditor in 
a separate adjudication may receive dividends out 
of the separate estate. If an individual partner, 
has fraudulently withdrawn funds from the part- 
nership and applied them to his own use, creditors 
are entitled to prove against his separate estate 
with the separate creditors, and vice versa. A 
firm is allowed to prove against the estate of a 
member carrying on a distinct and separate trade, 
provided the debts have arisen in the ordinary 
course of business, or a member may prove against 
the firm in like circumstances. 

Deferred Debts 

In the case of an advance made by a person to 
another engaged or about to engage in any trade 
or undertaking for payment of interest varying 
with profits, or a share of profits, or on an agree- 
ment for payment of goodwill by annuity varying 
with profits, though not amounting to a partner- 
ship, payment is deferred in the event of the 
boriower’s bankruptcy or insolvency until the 
claims of all the other creditors are satisfied. 
Secondly, a wife’s money or other estate lent or 
entrusted to her husband for the purpose of any 
trade or business will be treated as assets of his 
estate in the event of his bankruptcy, but the 
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wife has a right to claim a dividend when the 
claims of all the other creditors for valuable con- 
sideration have been satisfied. This only applies 
to a loan in his business; for loan to the firm 
of which he is a member, or a private loan to 
him, she may prove in bankruptcy with the other 
creditors. A money lender may have a claim for 
excessive interest cut down by the Court. (See 
Chapter XII of this Part.) 

Where a debt which has been proved includes 
interest or consideration in lieu of interest, the 
interest for the purposes of dividend is calculated 
at 5 per cent, although the balance of any 
higher rate of interest may be received by the 
creditor after all the debts proved in the estate 
have been paid in full. 

All other debts are payable in the bankruptcy 
pari jmsm. If there is any surplus after the pay- 
ment of the debts, it is to be applied in payment 
of interest at 4 per cent per annum on all debts 
proved in the bankruptcy from the date of the 
receiving order. 

Mutual Dealings 

Where there have been mutual credits, debts, 
or other deiilings by way of running account be- 
tween the debtor and any other person proving 
or claiming to prove a debt, an account is taken 
of what is due from the one party to the other, 
with ri set-off of the sum due to as against the 
sum due from the creditor, and the balance of 
the account and no more is claimed or paid on 
either side respectively; but a person is not en- 
titled to claim the benefit of any set-off against 
the property of the debtor in any case where he 
had at the time of giving credit to the debtor 
notice of an act of bankruptcy committed by the 
debtor and available against him. (As to “Ac- 
commodation Bills”, see Chapter VII of this Part.) 

Payment of Dividends 

Subject to the retention of such sums as may 
be necessary^ for the .cost of administration or 
otherwise, it is the duty of the trustee with all 
convenient speedy to declare and distribute divi- 
dends amongst the creditors who have proved 
their debts. Th' first dividend, if any, must be 
declared and distributed within four months after 
the conclusion of the first meeting of creditors, 
unless the trustee satisfies the committee of in- 
spection that there is sufficient reason for post- 
poning it. Subsequent dividends are generally 
declared at intervals oP^six months or less. Before 
declaring a dividend, the trustee gives notice to the 
Board of Trade in order that it may be gazetted. 


and also notifies each creditor mentioned in the 
bankrupt's statement, who has not proved his debt. 
Opportunity is given for appeal by those whose 
proof is rejected. When the trustee has declared 
a dividend he must send to each creditor who has 
proved a notice showing the amount of the divi- 
dend and when and how it is payable, and par- 
ticulars of the estate in the prescribed manner. 

Where one partner of a firm is a bankrupt a 
creditor to whom he is indebted jointly with 
the other partners is not to receive any dividend 
out of the separate property until all the sepa- 
rate creditors have received the full amount of 
their debts. Where joint and separate properties 
are being administered, dividends of these pro- 
perties, subject to any order made by the Court, 
are declared together, and the expenses are fairly 
apportioned by the trustee between the joint and 
separate properties. In calculating and distri- 
buting a dividend, provision must be made by 
the trustee for debts provable in bankruptcy ap- 
pearing from the bankrupt’s statement or other- 
wise to be due to persons resident in distant 
places. Provision must also be made for disputed 
proofs or claims as well as for administration 
expenses; but, subject to this, the trustee must 
distribute as dividends all the money in hand. 

If a creditor has not proved his debt before the 
declaration of any dividend, he is entitled to be 
paid out of any money for the time being in the 
hands of the trustee any dividend he might have 
received before the money is applied to the pay- 
ment of future dividends; but he is not entitled 
to disturb the distribution of any dividend de- 
clared before his debt was proved by reason of 
his non-participation. 

When the trustee has realized all the property 
of the bankrupt, or all that can be realized in 
the joint oi)inion of himself and the committee 
of inspection without needlessly protracting the 
trusteeship, he must declare a final dividend. 
Before doing so, however, he must give notice to 
persons who^have claimed, but have not estab- 
lished their claims to his satisfaction, that, if they 
do not establish their claims within a time limited 
by the notice, he will proceed to make a final 
dividend, disregarding their claims. Subject to 
that, or to the Court granting any further time, 
the property of the bankrupt is divided amongst 
the creditors who have proved their debts. 

A creditor cannot sue the trustee for a dividend, 
but the trustee may be ordered by the Court to 
pay, and, if he is in default, to pay interest out of 
his own pocket. If any surplus remains after the 
payment of debts in full, with interest, and all the 
costs, charges, and expenses of the proceedings, the 
bankrupt is entitled to it. 
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Dividends in the hands of the trustee unclaimed 
for more than six months, or unclaimed and un- 
distributed moneys left in the hands of the trustee 
after a final dividend, are to be paid into the 
Bankruptcy Estates Account under the control 
of the Board of Trade. 


Any person claiming to be entitled to any 
moneys paid into this account may apply to the 
Board of Trade. The Board, if satisfied as to 
the claim, may make an order for payment; or 
from a refusal the applicant may appeal to the 
High Court. 


DUTIES OF OFFICIAL RECEIVERS AND TRUSTEES 


Official Receivers 

Official Receivers are officers of the court, ap- 
pointed by and acting under the directions of the 
Board of Trade. One is generally appointed for 
each bankruptcy district and three for the London 
district. As we have seen, they act as trustees 
of the bankrupt’s estate, and the property vests 
in them immediately the receiving order is made ; 
they have all the powers of a trustee until one is 
appointed. They have duties not only with regard 
to the estate, but as to the debtor; the nature of 
these duties is seen from what is said elsewhere. 
They account to the Board of Trade, by whom 
they are remunerated. The Bankruptcy Estates 
Accounts of the Board of Trade are duly audited 
and an annual report is laid before Parliament. 

Trustees 

The trustee is appointed by the creditors, and 
supersedes the interim trustee, that is, the Official 
Receiver. He is, for an estate of any size, usually 
a chartered accountant. He must give security, 
by bond, to the satisfaction of the Board of 
iS^de. (As to appointment, see page 112.) His 
remuneration, if any, is fixed by an ordinary reso- 
lution of the creditors, or, if they so resolve, by the 
committee of inspection. It is in the nature of a 
commission or percentage, one part payable on the 
amount realized, and the other part on the amount 
distributed. The remuneration can be cut down 
by the Board of Trade. The remuneration may be 
made to cover expenses, and, if no remuneration 
is voted, the trustee is entitled to proper costs and 
expenses out of the estate. He must on no ac- 
count make any arrangement or accept any pay- 
ment from the bankrupt or any person employed 
on his behalf. He must not be interested in the 
purchase of any of the property, nor sell to his 
partner. The trustee is not entitled, when he 
receives remuneration, to engage anybody else to 
perform the duties. 

The trustee must pay in all money received to 
the Bankruptcy Estates Account of the Board 
of Trade at the Bank of England, unless, for the 
purposes of carrying on the debtor’s business, the 


Board of Trade is satisfied that it is necessary for 
the trustee to have an account at a local bank. 
He must on no account pay any sums received 
into his private banking account. 

The accounts of every trustee must be made 
up, not less frequently than half yearly, and sent 
to the Board of Trade to be duly audited. One 
copy is then kept by the Board and another filed 
with the Court. The trustee must furnish to any 
creditor lists of the creditors with the amounts 
of the debts. He must keep proper books, and 
minutes of proceedings at meetings, and to all 
these, subject to the control of the Court, credi- 
tors have access. An annual or more trt‘iiiient 
statement is to be transmitted by the trustee 
to the Board of Trade, showing the i)articulars 
of the bankruptcy, and the trustee can be called 
to account by the Board of Trade for any mis- 
feasance, neglect, or omission. There may be 
joint trustees, and a person may be ai)pointed 
by the creditors to act in succession to one unable 
to act. The office is vacated by tlie trustee’s in- 
solvency. Creditors may remove a trustee ap- 
pointed by them and appoint another. The 
Board of Trade may remove a trustee for mis- 
conduct, inability, or unsuitability, subject to 
an appeal of the creditors to the Court. The 
creditors may appoint to a vacancy in the office 
of trustee at a meeting summoned by the official 
receiver; failing the appointment, the official re- 
ceiver acts as trustee. The trustee must act in 
accordance with directions given by resolutions 
of the creditors at any general meeting, or by 
the committee of inspection. He may summon 
general meetings from time to time, and may 
apply to the Court for directions. Either the 
bankrupt or any of the creditors or any other 
person aggrieved may appeal to the Court against 
any act or decision of the trustee. 

Property Vesting in Trustee 

We have already seen the nature of the property 
which becomes divisible amongst the creditors 
(p. 115), and for this purpose vests in the trustee 
for realization. The trustee has a discretion, how- 
ever, in regard to certain classes of property, and 
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he may disclaim onerous property and any un- 
profitable contracts, leaving other parties to their 
remedy in damages against the estate. It is ex- 
pressly provided that where any part of the pro- 
}>erty of the bankrupt consists of land of any 
tenure burdened with onerous covenants, of shares 
or stock in companies, of uni)rofitable contracts or 
of any other property that is unsaleable or not 
readily saleable by reason of its binding the pos- 
sessor thereof to the performance of any onerous 
act or the payment of any sum of money, the 
trustee, notwithstanding that he has endeavoured 
to sell or has taken possession of the projjerty, 
or exercised any act of ownership, may disclaim 
Ijie property. This he must do in writing, signed 
by him within twelve months after his first ap- 
l)ointment as trustee ; but if any such property 
has not come to his knowledge within one month 
after his a})])ointment, he may disclaim any time 
within twelve months after he first became aware 
of it. This disclaimer determines, from the date 
of the disclaimer, the rights, interests, and lia- 
bilities of the bankrupt, and also discharges the 
truiitee; but, except in so far as is necessary to 
lelease th(‘ bankrupt and his projxjrty and the 
trustee from liability, does not affect the rights or 
liabilities of any other person. The trustee may 
not disclaim a lease without the leave of the 
Court, except in certain cases. The Court may, 
l)*?forc giving leave, require notices to be given to 
interested persons and impose conditions. The 
Ij-ustee is not entitled to disclaim any property 
in any case where a written application has been 
made to him by any person interested requiring 
him to decide whether he will disclaim or not, and 
the trustee has for twenty -eight days after the 
receijit of the application, or such extended period 
as the Court may allow^, declined or neglected to 
give notice whether he disclaims or not. In the 
case of a contract, after such application has been 
made, if the trustee does not within the period 
disclaim the contract, he is deemed to have 
adopted it. 

The Court has a discretionary power, on the 
application of any person who is, as against the 
trustee, entitled to the benefit or subject to the 
burden of a contract made with the bankrupt, to 
make an order rescinding the contract on terms 
as to payment r/ damages, <kc. The Court may 
also, on the appluatioii of any person either claim- 
ing an interest in any disclaimed property or 
under any liability, make an order for vesting or 
delivering the property to any person entitled. 
Where the property disclaimed is of leasehold 
nature, the Court must not make a vesting order 
in favour of any person claiming under the bank- 
rupt, except upon the terms of making such a per- 


son subject to the same liabilities and obligations 
which the bankrupt was subject to under the le£ise 
at the date of the filing of the bankruptcy petition. 
Any mortgagee or under-lessee declining to accept 
a vesting order on such terms is excluded from all 
interest in and security upon the property. If 
there is no person claiming under the bankrupt 
willing to accept an order upon ^luch terms, the 
Court has power to vest the bankrupt’s estate and 
interest in the property in any person liable either 
jiersonally or in a representative character, and 
either alone or jointly with the bankrupt to per- 
form the lessee’s covenants in such lease, freed 
and discharged from all estate, encumbrances and 
interests created therein by the bankrupt. 

Any |)erson injured by a disclaimer of this char- 
acter is deemexl to be a creditor of the bankrupt 
to the extent of the injury, and may prove for his 
j debt in the bankruptcy. 

Trustee’s Power of Disposition 

The ordinar}’^ powers of the trustee in regard to 
the proi>erty are : 

(1) To sell all or any part of the property, in- 
cluding the goodwill of a business and the book 
debts, by public auction or private contract, and 
transfer the whole to the buyer ; give receipts and 
effect discharges; prove, rank, claim, and draw 
dividends in respect to any debts due to the bank- 
rupt; exercise the necessary powers vested in 
the trustee and execute deeds or any other docu- 
ments required; deal with any property to which 
the bankrupt was beneficially entitled as tenant 
in tail in the same manner as the bankrupt might 
have dealt with it. 

(2) With the 2 ^erinission of the committee of in- 
spection or the I>(xird of Trade^ the trustee may 
carry on the business of the bankrupt so far as 
may be necessary for the beneficial winding up; 
bring and defend any action relating to the bank- 
rupt’s property; employ a solicitor or other agent 
to take any ^proceedings duly sanctioned; accept 
as consideration for the sale of any property future 
payments, subject to stipulations and security 
agreed by the committee; mortgage or pledge any 
part of the projierty to raise money; refer dis- 
putes to arbitration, compromise debts, claims, and 
liabilities on terms; compromise claims of credi- 
tors, or claims arising out of the property; divide 
in its existing form amongst the creditors, accord- 
ing to its estimated value, any property which, 
from its peculiar nature or for special circum- 
stances, cannot be readily or advantageously sold. 

The permission of the committee of inspection 
or of the Board of Trade must be given specifically, 
and not generally, to do any of these acts. 
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Control over Trustee 

In the event of any trustee not faithfully per- 
forming his duties, or on any complaint being 
made, the Board of Trade enquires into the matter 
and takes such action as is deemed expedient. 
The Board may, at any time, require the trustee 
to answer any #nquiry, and apply to the Court to 
examine on oath the trustee or any other person 
concerning the bankruptcy, or direct a local investi- 
gation of the books and vouchers of the trustee. 
When a trustee is allowed to carry on the business 
he must submit monthly accounts to the com- 
mittee. 

Release of the Trustee 

When the trustee has realized all the property 
and distributed a final dividend, or in other ways 

DISCHARGE OF 

A person who is adjudged bankrupt is naturally 
anxious to secure his discharge as soon as possible. 
For this he must apply to the Court, but no appli- 
cation will be heard until the public examination 
is concluded; otherwise the bankrupt may apply 
to the Court at any time after his adjudication. 
The form of application is as follows: — 

Form 16 

Application for Order of Discharge 

{Tide) 

I, A. B., of having been adjudged bank- 
rupt on the day of ,19..., and being 

desirous of obtaining my discharge, hereby apply to the 
Court to fix a day for hearing my application. 

My public examination was concluded on the day 

of 

Annexed hereto is the certificate of the official receiver 
certifying the number of my creditors. 

Dated this day of 19... 

(Signed)^ A. B. 

To the Registrar of the Court. 

The Application 

The application is heard in open court, and there 
must be a report of the official receiver as to the 
bankrupt^s affairs, including a report as to his 
conduct during the proceedings under his bank- 
ruptcy filed not less than seven days before the 
hearing. The Court may either grant or refuse an 
absolute order of discharge, or suspend the opera- 
tion of the order for a specified time, or grant an 
order of discharge subject to any conditions with 


has ceased to act, the Board of Trade on his appli- 
cation causes a report on his accounts to be pre- 
pared, and, after consideration of the report and 
any objections urged by creditors or persons inter- 
ested, may grant or withhold the release, subject 
to an appeal to the Court. The trustee must give 
notice of his application to the creditors who have 
proved and to the debtor, sending them a summary 
of his accounts. Where the release is withheld, the 
Court may make an order charging the trustee with 
the consequences of his default. An order of the 
Board of Trade releasing the trustee discharges 
him from all liability in respect of any act done or 
default made by him in the administration of the 
affairs in the bankruptcy, or otherwise in relation 
to his conduct as trustee, but such an order may 
be revoked if obtained by fraud, or supi)ressiDn or 
concealment of any material fact. 

THE BANKRUPT 

respect to any earnings or income which may 
afterwards become due to the bankrupt, or with 
respect to his after-acquired property. The bank- 
rupt must produce to the registrar a cortilicate 
from the official receiver specifying the creditors 
who require to be notified of the intention to 
apply for a discharge. The liegistrar gives not 
less than twenty-eight days^ notice of the hearing, 
which is gazetted by the official receiver, who 
must also send fourteen days^ notice to every 
creditor in the bankrupts statement of affairs 

Cases in which Court must refuse 
Discharge 

The Court must refuse the discharge in all cases 
where the bankrupt has committed any offences 
under the Debtors Act, 1869, or the Bankruptcy 
Act, or any felony or misdemeanour connected 
with his bankruptcy (see p. 129), unless for special 
reasons the Court otherwise determines. 

Refusing or Suspending the 
Discharge 

In other cases it is the duty of the Court either 
to refuse the discharge; or suspend the discharge 
for a period of not less than two years, or until 
a dividend of not less than 10s. in the £1 has been 
paid to the creditors; or require the bankrupt, 
as a condition of his discharge, to consent to 
judgment being entered against him by the official 
receiver or trustee for any balance or part of any 
balance of the debts provable under the bank- 
ruptcy which is not satisfied at the date of the 
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discharge. Such balance or part of any balance 
is to be paid out of the future earnings or after- 
acquired property of the bankrupt as directed by 
the Court, but execution in the judgment can only 
be issued by leave. Any time after the expiration 
of two years from the date of this order, if the 
bankrupt satisfies the Court that there is no 
reasonable probability of his being in a position 
to comply with these terms, the Court may vary 
the order. 

The following are the facts upon proof of which 
the Court is required to make an order as above : — 

(а) That the bankrupt’s assets arc not equal to 
10.9. in the £1 on the amount of his unsecured lia- 
bilities, unle is the deficiency in value is accounted 
for from circumstances for which the bankrupt 
cannot justly be held responsible. 

(б) That the bankrupt has omitted to keep usual 
and proper books of account in his business so as 
sufficiently to disclose his business transactions 
and position within the three years preceding his 
bankruptcy. 

(c) That the bankrupt has continued to trade 
after knowing himself to be insolvent. 

(rl) That the bankrupt has contracted any debt 
provable in the bankruptcy without at the time 
having any reasonable or probable expectation 
(the proof of which is upon him) of being able to 
pay it. 

(e) That the bankrupt has failed to account 
satisfjjctorily for any loss of assets or deficiency 
of assets to meet his liabilities. 

(^/) That the bankrupt has brought on or contri- 
buted to his bankruptcy by rash and hazardous 
speculations, or by unjustifiable extravagance in 
living, or by gambling, or by culpable neglect of 
his business affairs. 

(^) That the bankrupt has put any of his credi- 
tors to unnecessary expense by a frivolous or vexa- 
tious defence to any action brought against him. 

(/i) That the bankrupt has within three months 
of the date preceding the receiving order incurred 
unjustifiable expense by bringing a frivolous or 
vexatious action ; or, 

(i) Within the same time, when unable to pay 
his debts as they became due, has given an undue 
preference to any of his creditors ; or, 

(J) Within the same time, has incurred liabilities 
with a view to n.aking his assets equal to 105. in 
the £1 on the amount of his unsecured liabilities. 

(A;) That the bankrupt has on any previous oc- 
casion been adjudged bankrupt or made a com- 
position or arrangement with his creditors. 

(/) That the bankrupt has been guilty of any 
fraud or fraudulent breach of trust. 

A bankrupt’s assets are deemed to be of the value 
of 10s. in the £l on the amount of his unsecured 


liabilities when the Court is satisfied that the pro- 
perty of the bankrupt has realized, or is likely to 
realize, or with due care might have realized, an 
amount equal to 10s. in the £1 on his unsecured 
liabilities, and a report by the official receiver or 
the trustee is priTna facie evidence of the amount 
of such liabilities, as it is of other statements 
contained in it. If the bankrupt intends to dispute 
any statement in the report, he must give notice 
to the trustee. Any creditor who intends to op- 
pose the discharge on grounds other than those 
mentioned in the report, must give two days’ notice 
to the official receiver. 

Even after a bankrupt is discharged, he must give 
assistance to the trustee in realizing and distribut- 
ing property vested in the trustee at the risk of 
I being held guilty of contempt of Court and having 
his discharge revoked. 

In two other cases the Court may refuse or sus- 
pend an order of discharge, or grant an order sub- 
ject to conditions (or refuse to approve a com- 
position arrangement): 

1. In the case of a settlement made before or in 
consideration of marriage, where the settlor was 
not at the time of making the settlement able to 
pay all of his debts without the aid of the pro- 
perty comprised in the settlement; or 

2. In the case of any covenant or contract made 
in consideration of marriage for the future settle- 
ment on or for the settlor’s wife or children of any 
money or property wherein he had not at the date 
of his marriage any estate or interest, not being 
money or property of or in right of his wife. 

In either of these cases, if the settlor is adjudged 
bankrupt, or compounds or arranges with his credi- 
tors, and it appears to the Court that such settle- 
ment or contract was made in order to defeat or 
delay creditors, or was unjustifiable in the state of 
the settlor’s affairs, the Court may refuse or sus- 
pend the discharge or make a conditional order. 

A conditional order of discharge will not, how- 
ever, be held for an indefinite time over a man’s 
head if he has done his best. The debtor should 
apply for his release. 

Effect of Order of Discharge 

An order of discharge releases the bankrupt from 
all debts provable in bankruptcy, except any debt 
on a recognizance, or one with which the bankrupt 
may be chargeable at the suit of the Crown or of 
any person for an offence against a revenue statute, 
or such similar offences, unless the Treasury has 
certified in writing their consent to his discharge; 
or any debt or liability incurred by means of any 
fraud or fraudulent breach of trust to which he 
was a party, or any debt or liability whereon he 
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has obtained forbearance by any fraud to which 
he was a party, or from certain debts referred 
to on p. 111. 

An order of discharge does not release any per- 
son who, at the date of the receiving order, was 


a partner or co-trustee with the bankrupt, or was 
jointly bound, or had made any joint contract 
with him, or any person who was a surety or in 
the nature of a surety for him, (See (Chapter 
VIII of this Part.) 


SMALL BANKRUPTCIES 


Summary Proceeding 

In small bankruptcies, that is, where the Court 
is satisfied that the property of the debtor is not 
likely to exceed in value £300, the estate may be 
administered in a summary manner under pro- 
visions which aim at expedition and a saving of 
costs. If there is no proposal for a composition 
or scheme, bankruptcy ensues at once, and the 
official receiver is the trustee. There is no com- 
mittee of inspection, but with the permission of 
the Board of Trade the official receiver may per- 
form all acts usually done by a trustee, with the 
permission of the committee of inspection. The 
public examination and discharge are governed by 
the general rules ; but in other ways the adminis- 
tration of the estate is simplified and is worked 
on a lower scale of costs. 

The creditors may, however, at any time by 
special resolution resolve that some person other 
than the official receiver shall be trustee, and 
thereupon the bankruptcy proceeds as if an order 
for summary administration had not been made. 

Administration Orders 

Where a judgment has been obtained in a County 
Court, and the debtor is unable to pay the amount 
forthwith, and alleges that his whole indebted ne.ss 
does not exceed £50, inclusive of the judgment 
debt, the County Court may make an order provid- 
ing for the administration of his estate and for 
the payment of his debts by instalments or other- 
wise or in full, and having regard to future earn- 
ings and income. The administration -may be in 
that County Court or in another where the debtor 
or the majority of the creditors reside. The costs 
of administration are not to exceed 2«. in the £1 
on the total amount of the debts. 

Where it appears to the Registrar of the County 
Court that the property of the debtor exceeds £10 
in value, at the request of any creditor he will, 
without fee, issue execution against the debtor's 
goods, excluding certain household goods, wearing 


apparel, and bedding of the debtor and family, and 
tools and implements of his trade, to the aggregate 
of £20. 

When an administration order is made, no credi- 
tor has any remedy against the person or property 
of the debtor in respect of any debt which the 
debtor has notified to a County Court except with 
the leave of that Court on terms imposed; and 
any County Court in which proceedings are pend- 
ing against the debtor will stay such proceedings on 
receiving notice of the order, but may allow costs 
already incurred. Provision is also made for the 
default of the debtor in paying any instalment, 
objection by creditors to scheduled debts, rescission 
or suspension of the order, payment of dividend, 
and discharge of the debtor. 

Committal Orders 

County Court judges within the jurisdiction 
of which a judgment debtor is or resides have, 
under the Debtor's Act, 1869, power to commit 
to prison for a term not exceeding six weeks 
until payment of the sum due, any person who 
makes default in payment of any sum or instal- 
ment of any debt due under any order or judg- 
ment. Such committal will only take place 
when the Court is satisfied that the defaulter 
has the means and refuses or neglects to pay 
the debt. 

Where an application is made to a Court having 
bankruptcy jurisdiction, the Court, if it thinks 
fit, may decline to commit, and with the consent 
of the judgment creditor make a receiving order 
against the debtor. In such case a judgment 
debtor is deemed to have committed an act of 
bankruptcy at the time the order is made, unless 
he is proved to have committed any previous act 
of bankruptcy. 

Where an application is made to a County 
Court, and the total liabilities of the judgment 
debtor do not exceed £50, the Court may make 
an administration order instead of a receiving 
order, 
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BANKRUPTCY ADMINISTRATION OF INSOLVENT ESTATES 


The estate of a person dying insolvent may 
be administered in bankruptcy in a manner similar 
to that in which it would have been treated had 
the deceased person become bankrupt while living. 
Any creditor whose debt would have been suffi- 
cient to support a bankruptcy petition may pre- 
sent to the Court a petition for an order for the 
administration of the estate of the deceased debtor 
according to the law of bankruptcy (Form 17). 
Notice must be given to the legal personal repre- 
sentative of the debtor, and then upon proof of 
the petitioner's debt, unless the Court is satisfied 
•that there is a reasonable probability that the 
estate will be sufficient for the payment of the 
debts, either make or refuse an order for admini- 
stration. Such notice has the effect of a notice 
of an act of bankruptcy. 

Fom 17 

Creditor’s Petition for Administration 
of Estate of Deceased Debtor in 
Bankruptcy 


[Tide) 

I, C, />., of (or we, O'. />., of 

:ind E. F.. i>i ), hereby petition the Court that 


an order be made for the administration in bankruptcy 
of the estate of the late {here insert name and description 

of d> ct’it.'.rd debtor^ who died on the . , day of 

19 , and say: — 

1. That the said A. B, for the greater part of the six 
months next preceding his decease resided (or carried on 

business) at within the district of this Court 

(or, as the case may bc^ ) (see p. 102). 

2. That the estate of the said A. B, is justly and truly 

indebted to me (or us in the aggregate) in the sum of 
£ {set out amount of debt or debts and the con- 

sideration), 

3. That (I) do not, nor does any person on (my) behalf, 
hold any security on the said deceased debtor’s estate, or 
on any part thereof, &c. (or, cls in Form 5, Creditor s 
Petition) (p. 104). 

4. That A. B.^ within three months next before the 
said date of his decease, committed the following act (or 
acts) of bankruptcy, namely {here set out the nature and 
date or dates of the act or acts of bankruptcy relied on). 

Or, 


That the will of the said A, B, (or^ as the case may be^) 

was on the day of 19..., proved by J, <S., 

of and G. H,, of who consent to 

this petition. 

Or, 

That letters of administration {or, as the case may be,) 

were on the day of 19..., granted to 

J, S,, of and O. H., of and 

that the estate of the said A. B. is (according to my in- 
formation and belief) insufficient to pay his debts. 

Dated this day of ,19.. 

{Signed) C. D. 

E. F. 

[Signed by the petitioner in my presence.] 

Signature of Witness 

Address 

Description 

This petition must be supported by affidavit, and is 
endorsed as in the case of a creditor's petition, and also 
with notice to the personal representation as follows: — 

If you, the said J. S. or O. H., intend to dispute the 
matter of any of the statements contained in the petition, 
you must file with the Registrar of this Court a notice 
showing the grounds upon which you intend to dispute 
the same. 

A petition must not be presented to the Court if 
proceedings have been commenced in any Court 
for the administration of the deceased debtor’s 
estate, but that Court may, for sufficient reason, 
transfer the proceedings to the Court in bank- 
ruptcy. 

On the making of the order, the property of 
the debtor vests in the official receiver as trustee, 
and he proceeds forthwith to realize and distri- 
bute the proceeds. The ordinary provisions with 
regard to the administration, proof of debts, pro- 
perty available, antecedent transactions, realiza- 
tion and distribution, then ajiply, but the claim 
of the personal representative of the deceased 
debtor for payment of the funeral and tesUimen- 
tary expenses is a preferential debt, and payable 
in priority to all others. If, after payment of all 
the debts, any surplus remains, it will be paid 
over to the personal representative, or as otherwise 
ordered. The ordinary rules apply with regard 
to the appointment and conduct of trustees and 
committees. 


FRAUDULENT DEBTORS 


Fraudulent debtors are punishable under the 
provisions of the Debtors Act, 1869, and the 
Bankruptcy Acts. A series of offences are mis- 
demeanours, and a bankrupt committing any of 
them is liable on conviction to imprisonment for 

VOL. IV. 


two years, with or without hard labour. The 
principal offences are as follows: — 

1. With intent to defraud, failing to make full 
discovery of his property to the trustee. 

2. With intent to defraud, failing to deliver up 

53 
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to the trustee property, or books, documents, 
in his custody, which he is required to deliver 

3. Concealing or removing property to the value 
of £10 or upwards, or concealing any debt, after 
or within four months before the presentation of 
the petition; or 

4. Fraudulently making any material omission 
in his statement of affairs; or 

5. Failing to inform the trustee of a false debt 
known to him. 

6. Fraudulently preventing the production of 
books. 

7. Fraudulently concealing, destroying, or falsi- 
fying the books or documents, or making false 
entries. 

8. Fraudulently parting with or altering the 
books. 

9. Attempting to set up or setting up fictitious 
losses or expenses, or falsely representing that he 
had obtained any property on credit which he 
has not. 

10. As a trader obtaining any property on credit; 
or 

11. Pawning, pledging, or disposing of any 
property so obtained by false representations 


[Ptetni 

within four months before the bankruptcy peti- 
tion. 

12. Making any false representation or other 
fraud to obtain the consent of the creditors to 
any agreement in regard to his affairs. 

13. Obtaining credit while an undischarged 
bankrupt, without disclosing the fact, to the 
extent of £20. 

14. It is felony fraudulently to abscond or attempt 
to abscond from England, taking property to the 
extent of £20. 

It is a misdemeanour, subjecting to imprison- 
ment for one year, for any person to obtain credit 
under false pretences, or, with intent to defraud 
creditors, to make any gift or charge on his, 
property, or with the same intent to conceal or 
remove any part of his property since or within 
two months before the date of any unsatisfied 
judgment or order for payment obtained against 
him. It is a similar misdemeanour for a creditor 
in any bankruptcy proceedings to make a false 
claim. The Court may order the prosecution of 
a fraudulent debtor at the instance of the trustee. 
The Court may also commit for trial a bankru]>t 
or any other person guilty of a misdemeanour in 
bankruptcy. 


DISQUALIFICATIONS OF BANKRUPTS 


A person who becomes bankrupt is disqualified 
from sitting or voting in the House of Lords, or 
being elected to, or sitting or voting in the House 
of Commons, or any Committee of either House ; 
being appointed or acting as a justice of the peace, 
or being elected to or holding or exercising the 
office of mayor, alderman, or councillor, poor law 
guardian, overseer of the poor, member of a sani- 
tary authority, county council, highway board, 
burial board, &c. 

The disqualification ceases if and when : (a) the 
adjudication is annulled, or (b) the bankrupt ob- 
tains from the Court his discharge with a certifi- 
cate to the effect that his bankruptcy was caused 


by misfortune without any misconduct. The 
granting of the certificate is in the discretion of 
the Court, but is subject to appeal. 

The disqualification extends to all parts of the 
United Kingdom and lasts for five years. 

On the bankruptcy of a member of the House 
of Commons, if the disqualification is not re- 
moved within six months from the date of the 
order, the Court certifies the fact to the Speaker 
of the House of Commons, and the seat of the 
member is thereupon declared vacant. 

On the adjudication in bankruptcy of a person 
holding the office of mayor, alderman, councillor, 
guardian, &c., the office thereupon becomes vacant. 


ARRANGEMENTS OUTSIDE THE BANKRUPTCY ACTS 


A man may be in difficulties verging on bank- 
ruptcy, but may yet be able to make arrangements 
with his creditors which do not come within the 
purview of the Bankruptcy Acts. Insolvency is 
more frequently dealt with under what are termed 
deeds of arrangement than by liquidation in bank- 
ruptcy. Even without a deed of arrangement, it 
is often possible for a man’s position to be met 
by arrangement with his creditors for forbearance 
or acceptance of a composition. It depends very 


much upon the gravity of the situation and the 
character of the debtor’s previous dealings as to 
whether this arrangement requires a formal treat- 
ment or not. The intervention of friends who 
may be prepared either to guarantee or make ad- 
vances may often create a situation which is more 
favourable both to the debtor and his creditors 
than extreme measures. An arrangement may or 
may not be coupled with an assignment of the 
property or a composition. 
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Wherever there is an agreement in writing it is 
required by law to be registered at the office of the 
Registrar of Bills of Sale, in England and Ireland. 

The adjustment of embarrassed business affairs 
is increasingly effected by such means rather than 
bankruptcy, being less costly, more expeditious, 
and without the same publicity. 

Deeds of Arrangement 

A deed of arrangement is not necessarily a deed 
in the ordinary sense, that is, a document under 
seal. It is provided that a deed of arrangement 
shall include instruments in respect of the affairs 
,f)f a debtor for the benefit of his creditors, other 
than in bankruptcy proceedings, of the following 
character: 

(a) An assignment of property. 

(b) A deed or agreement for a composition ; and, 
in cases where the creditors of a debtor obUiin 
any control over Jiis ])roperty or business, 

('’) A deed of inspectorship entered into for the 
purposes of carrying on or winding uj) a business ; 

{(1) A letter of licence authorizing the debtor or 
any other person to manage, carry on, realize, or 
dispose of a business wdth a view to the i)ayment 
of debts; 

(c) Any agreement or instrument entered into 
for the purpose of carrying on or winding uj) a 
debtor’s business or authorizing the debtor or any 
other person to manage, carry on, realize, or dis- 
pose of the debtor^s business with a view to the 
payment of his debt.s. 

Neither deeds of inspectorship nor letters of 
licence are common. Under the former the debtor 
is allowed to carry on a business subject to super- 
vision. By letters of licence creditors agree for 
a certain time that a debtor shall carry on or make 
arrangements for the benefit of all his creditors 
equally. 

Wherever an agreement has been made of this 
character, except by a limited company, it must 
be stamped and registered within seven days after 
execution, otherwise it is void. Such arrange- 
ments becoming public in this way are notified in 
the trade papers and in the ordinary channels of 
communication. 

It is to be noted that an agreement for the 
benefit of certain creditors only, and not for the 


benefit of the creditors generally, is not a deed 
requiring registration under the Act. InasmucJi 
as an assignment of the whole of the debtor’s 
property for the benefit of his creditors constitutes 
an act of bankruptcy, an agreement to that effect 
cannot be safely acted upon until three months 
have elapsed from the date of its execution. 

The deed only derives its force from the assent 
of all the creditors, and the assent must be ex- 
pressly given. Mere attendance at the meeting 
of creditors where such a deed is agreed does 
not amount to approval, although undue delay 
in expressing dissent may sometimes imply an 
acquiescence. It is customary to appoint an ac- 
countant as trustee under the deed, and he then 
administers the estate, with a committee of cre- 
ditors, informally on lines which are similar to 
bankruptcy procedure. His remuneration must 
be a matter ot agreement. It often happens that 
the debtor consults such a person, who then calls 
the creditors together and formulates a proposal 
on behalf of the debtor, under which he may be 
appointed trustee. 

A creditor who recognizes the title of a trustee 
under such a deed cannot afterwards set up the 
execution of the deed as an act of bankruptcy. 

It is necessary that the deed should provide 
for the treatment of all creditors on equal terms; 
if any creditor discovers that another has received 
a secret advantage, he can upset the deed. 

The Registrar of Bills of Sale must make weekly 
returns, and every trustee must make an annual 
return to the Inspector General in Bankruptcy of 
the Board of Trade of his receipts and payments, 
as proceedings under deeds of arrangement are 
included in the Annual Report uf the Board. 

The trustees’ abstract of receij)ts and payments 
to be transmitted to tlie Board of Trade are re- 
(luired to be in the prescribed form, and must 
include receipts and })ayments, trading account 
where the trustee carries on the business, petty 
expenses, realizations, payment of dividends or 
composition^, and joint and separate accounts 
where the deed is executed by a partnershi]). 
Where there have been no receipts or payments, 
the trustee must make an affidavit to that effect, 
and he must also swear to his final account. (The 
Register of Deeds may be searched by anyone on 
payment of one shilling.) 


INSOLVENCY AND SEQUESTRATION IN SCOTLAND 


Introductory 

Under the generic term Bankruptcy, Scots Law" 
recognizes three successive stages, in each of which 


the debtor’s relation to his estate and to his credi- 
tors respectively differs, viz. : (1) Simple insolvency ; 
(2) public insolvency or notour (i.e. notorious) 
bankruptcy”; and (3) sequestration or divestiture 
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of the bankrupt and distribution of his estate 
among his creditors. Simple insolvency in Scot- 
land differs from public insolvency and from se- 
questration in that, unlike them, it is not a 
status fixed hy any public legal criterion, but is 
dependent on the circumstances of ei.ch indi- 
vidual case, and is therefore incapable of exact 
legal definition. 

Insolvency 

Whenever a debtor conies to a point at which 
he can no longer pay his way, according to the 
obligations he has underUiken, lie is insolvent, and 
it is immaterial whether the cause of his insolvency 
has arisen from actual want of funds or from the 
fact that his assets are unrealizable. So soon as 
the state of insolvency has arisen, the law assigns 
the debtor a definite jiosition and give" his credi- 
tors certain rights with regard t<> his ])roj>erty. 
When a ])erson becf)ines insolvent he becomes, ac- 
cording to Scot.s law, to all intents and jmrposes 
a mere trustee of his i)roperty for behoof of the 
general body of his creditors, and any fraudulent 
alienation of his estate wdiich he may make to the 
prejudice ot his creditors is reducible, either at 
common law or by statute. At common law any 
preference granted by an irisfihent to a favoured 
creditor, any donation to a friend, or, in short, any 
act, such as the endor.sation of a bill or delivery 
order or the granting of any additional security or 
advantage whatever, by which the insolvent pre- 
vents or defeats a fair and equitable division 
his estate among his creditors, vriW be reduced or 
set aside. Under the Statute of the StJots i^arlia- 
nient of 1621, c. 18, all alieiiation> of what(*ver 
kind made by an insolvent to any ‘'conjunct and 
confident” person, without true, just, and necessary 
cause, and wdthout a ju.^t jirice really ])aid, are 
null and void. By “conjunct” persons are meant 
relatives, either by blood or affinity : while a part- 
ner, a confidential man of busine.ss, and a servant 
or other dejiendent are examples o[ “confident” 
persons. By another act, of 16.96, c. .0, all voluntary 
dispositions, assignations, and other deeds made or 
granted by an insolvent, cither at the date of his 
becoming notour bankrupt (i.e. publicly insolvent) 
or wdthin sixty days before that event, to any of 
his creditors by way of further .satisfaction or se- 
curity of their debts in jireference to his remain- 
ing creditors, are declared to l>e null and void. 
The object of this statute is to preserve equality 
among an insolvent\s creditors by restoring to the 
estate for the benefit of all interested any asset, 
whether heritable or moveable (i.e. real or personal), 
which, by having been alienated in .sati.sfactioii or 
security of a prior debt w ithin sixty days of imblic 


! insolvency, has disturbed the equal distribution of 
i the insolvent’s assets. As interpreted by the Courts, 
it may be said that under the provisions of the 
Statute, any act whatever affecting an insolvents 
estate, whereby the equality of the distribution 
of his assets amongst his various creditors is di.s- 
, turbed, will be set aside. What, in other w^ord.s, 
was intended by the Statute was to di.sable a 
debtor, whose insolvency is public or chiclared, 
from spontaneously entering into some new trans- 
action wuth a favoured creditor wherein, in lien 
' of or in substitution for regular })aymont of a 
debt in cash, the debtor grants and the creditor 
receives a transference of some other funds or 
i effects forming part of the debtor’s estate. The 
Act docs not, therefore, strike at (1) ca.sh pay- 
ments legally exigible; (2) transactions in tlu* 
ordinary course of trade, such as payments or 
; other operation.^ in the course of an account 
current between two merchants or betwi^en a 
: banker and hi.s customer; and (3) what are 
known as 7io7>a debita^ or transactions in which 
for real and adequate price* j^aid or consid(*ra- 
tioii given the bankrupt coiivey.s a specific sn]>- 
ject to a |K*r.son from w'hom he receives such 
equivalent value. 

Notour Bankruptcy 

When acknowledgment of a debtor’s insolvencv 
, is made public in manner determined ]>y statute, 
ho is .said to be “notour” bankrupt. Notour l>ank 
ruptcy is thus simply acknowledged or ])ublic in- 
.solvency. When accom})anicd by certain judicial 
proceedings for the divestiture of the bankrupt in 
favour of his creditors, tliis public insolvency is 
termed Se(piestration. Notour Imikruptcy is con- 
stituted uiuler tlie liankruptcy Act of 18r)G, by 

(1) se(]ue.stration, or by the issuing of an adjudi- 
cation of bankruptcy in England or Ireland ; or 

(2) by insolvency concurring either with a duly 
executed charge (i.e. a legal demand) for ]mymeut, 
followed, {a) where imprisonment is comix.‘tent, by 
imprisonment or formal and regular apprehension 
of the debtor, or by his flight and absconding from 
diligence, or retreat to the sanctuary, or forcible 
defending of his ir)erson again.st diligence ; or, (b) 
where imprisonment is incompetent or impo.ssible, 
by execution of arrestment of any of the debtor’s 
cfi'ects, not loosed or discharged for fifteen days, or 
by execution of poinding of any of his moveables 
(i.e. personalty), or by decree of adjudication for 
payment, or in security of any part of his heritable 
estate, or by sale of any effects belonging to the 
debtor, under a poinding or under a sequestration 
for rent, or by his retiring to the sanctuary for 
twenty-four hours, or by his making application 
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for the benefit of cessio bonorum. By the Debtors 
Act of 1£30, as amended by the Civil Imprison- 
ment Act of 1882, imprisonment for debt was 
abolished in Scotland, except in respect to debts 
incurred for taxes, fines, or penalties due to His 
Majesty, or for rates and assessments lawfully 
imposed. The Act of 1880 introduced another 
method of constituting notour bankruptcy, which 
is now of practically universal use, though its 
application is limited to those cases in which, 
under its provisions, imprisonment has been 
rendered incomixitent. Where the Act applies, 
notour bankruptcy is constituted by insolvency 
concurring with a duly executed charge for pay- 
jnent followed by the expiry of the days of charge 
without payment, or where a charge is not neces- 
sary or coinpeUuit (as unde*r a decree pronounced 
in foro (i.e. not in absence) in the Small Debt 
Court), by insolvency concurring with an extracted 
decree for })aym(‘nt, followed by the la])se ot the 
day'^ intervening prior to (‘xecution \vithout j)ay- 
niciit having been made. The notour bankruptcy 
of a tiim or (‘onipany is constituted either in one 
of th'‘ modes j»reMTibc;d by the Act of 1856, or by 
any of the partners being rendered notour bank- 
rupt tor a company debt. Since in Scots law a 
film oi- company is a “iierson'* separate from the 
iiK'inbers of which it is composed, and as a linn 
(annot \>y its nature be imprisoned, the mode pr(‘- 
hcrd>ed by the Act of 1880 does not ajiply to such 
debtors. The chief effects of notour bankruptcy 
arising under statute or at common law relate to 
(1) the invalidating of preferences, which has al- 
ready been considered ; (2) the eciualizatiou of dili- 
gence, and (3) the liability to sequestration. As 
regards the equalization of diligence, the effect of 
notour bankrujitcy is to make all arrestments and 
poindings which shall have been used within sixty 
days prior to its constitution, or within four months 
thereafter, rank parijmssu as if they had all been 
used of the same date. All creditors therefore of 
a debtor who is notour bankrupt, who have used 
any kind of legal diligence either within sixty 
days before its constitution or within four months 
thereafter, rank equally upon his estate according 
to their respective rights and preferences. As re- 
gards liability to sequestration, any debtor subject 
to the jurisdiction of the Supreme Court of Scot- 
land, whether an individual or a company, who 
has been made notour bankrupt, and who has 
resided or had a place of business in Scotland 
within a year before the date of the petition, is 
liable to sequestration without his consent, pro- 
vided the petition is presented within four 
months of notour bankruptcy, which for this 
purpose may be constituted as often as the credi- 
tor may wish. 


Proceedings to Obtain Sequestration 

Sequestration is the setting apart in neutral 
custody of property which is the subject Df 
competing claims. In bankruptcy, sequestration 
is based on the broad equitable principle that 
so soon as a debtor becomes insolvent his ?state 
belongs to his creditors, for whom, until dives- 
titure takes jdace, he is to all intents and pur- 
po.ses a mere trustee. The leading Statute, du 
which the English Bankruptcy Act \vas largely 
modelled, is the Bankruptcy (Scotland) Act, 
1856. 

Debtors Liable to Sequestration 

With the exception of companies registered under 
the tV)m])anies Acts and Riiilw'ay Companies, every 
jierson or class of j)erson against whom notour 
bankruptcy may be constituted is liable to seques- 
tration. In the case of any living debtor who is 
subject to the jurisdiction of the Supreme Court 
of Scotland, sequestration may be awarded either 
(l)on tlie debtor's own i)etition, with the concur- 
rence of a creditor or creditors, qualified as after 
stated ; or (2) on the ])etition of a creditor or credi- 
tors, qualified as after stated. In the former case 
it is not necessary that the debtor should be notour 
bankrupt or even insolvent; in the latter the 
debtor must be notour bankrupt, and within a 
year before the date of the presentation ot the 
petition, have resided, or had a dwelling house or 
j)lace of business, in Scotland. Sequestration of 
the estates of a deceased debtor may competently 
be awarded where the debtor, at he time of his 
death, w^as subject to the jurisdiction of the Supreme 
Court of Scotland, either (1) on the petition of 
some person to ^^hom he had granted a mandate 
to aj)ply for seipiestration, or (2) on the petition 
of a (pialilied creditor or creditors. In the latter 
case the petition may be presented any time after 
the debtor’s death, but no sequestration can be 
awarded until the expiration of six months from 
that date unless the debtor was, at the date of his 
death, notour bankrupt, or llnle^s Ids succes.sors 
concur in the iietition or renounce the succession. 
A firm or company may be sequestrated although 
all or some of the partners remain solvent, and 
incc verm^ in which case the creditors are entitled 
t(' demand from the solvent partners any balance 
which may remain unpaid from the partnership 
funds. For the purposes of the Bankruptcy Acts, 
a person is subject to the jurisdiction of the 
Supreme Court if he (a) has resided continuously 
in Scotland, (6) has resided for forty days con- 
tinuously in Scotland, or (c) owns heritage (i.e. 
realty) in Scotland. 
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Courts which may Award Sequestra- 
tion 

Sequestration may be awarded either by the 
Court of Session (the Supreme Court), or by the 
Sheriff (i.e. the County Court Judge) of any county 
in which the debtor for the year preceding the 
date of the petition has resided or carried on busi- 
ness, or in Avhich the debtor, if deceased, for the 
year preceding his death resided or carried on busi- 
ness. No sequestration can, however, be awarded 
by any court after production of evidence that 
sequestration has already been awarded in another 
Court and is still undischarged. Where seciuestra- 
tion has been awarded by the Sheriffs of two or 
more counties, the later sequestration may be re- 
mitted to the Sheriff of the county in which the 
sequestration first in date was awarded. An appeal 
to the Court of Session is competent against the 
deliverance of a Sheriff refusing a petition for 
sequestration. 

Qualification of Petitioning or Con- 
curring Creditors 

The petition may be at the instance, or with 
the concurrence, of any one creditor whose debt 
amounts to not less than £50, of any two creditors 
whose debts amount together to not less than £75, 
or of any three or more creditors whose debts to- 
gether amount to not less than £100. Along with 
the petition there must be produced an oath (i.e. 
an affidavit) in the same terms as that, afterwards 
explained, wuth reference to claims for voting, and 
also the account and vouchers necessary to prove 
the debt. 

Interim Preservation of Estate 

The Court to which the applica^on is presented j 
may, on special application by a creditor, give 
orders for the immediate preservation of the estate, 
either by the appointment of a judicial factor 
(i.e. a person somewhat analogous to the-Englisli 
Receiver), or by such proceedings as may be re- 
quisite. 

Proceedings in the Sequestration 

F trst Meetirifj of Creditors and Election of Trm- 
tee. — In the judgment awarding sequestrcation a 
meeting of the debtor’s creditors is appointed to 
^ \ye held, at a specified time and jdace, for the elec- 
tion of a trustee. To enable a creditor to take 
yiart in this election he must attend, personally 
or by deputy, and produce an affidavit as to the 
verity or truth of the debt claimed, and produce 


the vouchers proving the debt referred to in his 
affidavit. The creditors then proceed tc the elec- 
tion of a trustee or trustees. In the event of a 
competition for the office of trustee the Court will 
confirm that person who has a majority in value, 
even though a minority in number, of the creditors 
present supporting him, tor the reason that the 
control of the administration ot the estate is given 
to those who have the preponderating interest in 
it. Creditors in possession of securities for their 
debt are allowed to vote only in respect of the 
balance after deducting the value of such securi- 
ties. Thus a creditor holding (say) an assigna- 
tion to a policy over the debtor’s life must, before 
voting, put a value on such security, deduct the 
same from his claim, and vote only in resj^ect of 
the balance. Similarly where the creditor holds 
the security of any person bound as a co-obligant 
wdth the debtor, he must value such security, 
deduct the value from his debt, and vote oidy in 
respect of the balance. The rules with resp(.*ct to 
voting and the valuation of securities are too 
technical for consideration here. To .secure, how- 
ever, that a fair valuation is ])ut uix)n all securities, 
jirovision is made that the trustee or a majority of 
the creditors may demand from the creditor a con- 
veyance of the security at the price at which it is 
valued, plus 20 per cent. Although the meeting 
may elect as trustee the candidate who has the 
largest support in value of the creditors ])re.sent, 
tho.se creditors w'ho oppose his election niay aj)peal 
to the Sheriff, in respect of (a) the qualifications of 
the voters, (h) the qualifications of the candidate, 
or (c) the irregularity of the proceedings. The 
Sheriff hears parties viini voce, and his decision is 
not subject to appeal. At this meeting also the 
creditors fix a sum which the tnistee must find aa 
security for his intromissions and the performance 
of his duties. They also elect three commissioners, 
who superintend the proceedings of the trustee, 
generally advise and assist him in the recovery 
and realiziition of the assets of the estate, audit 
his accounts, and fix his remuneration. 

The Trustee, his Duties and EesjMnsibilities , — 
After his election the trustee lodges in Court his 
bond of c.aution or security, and the Sheriff then 
confirms his election and grants warrant for the 
issue of an Act and Warrant of confirmation, the 
effect of which is to transfer to and vest in the 
trustee for behoof of the creditors all right, title, 
and interest in the debtor’.s whole property, heri- 
table and moveable, real and personal, whether in 
Scotland or in England and Ireland. As .soon as 
may be after his confirmation, the trustee takes 
posse.ssion of the Imnkrupt’s estate and effects, and 
of his title-deeds, books, bills, vouchers, and other 
papers and documents. Thereafter he makes up 
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an inventory of the estate and effects, and a valua- 
tion sho\^ing the estimated value and the annual 
revenue thereof. Following upon this, his duty is 
to manage, realize, and recover the estate belong- 
ing to the bankrupt, and to convert it into money 
in accordance with the directions given by the 
creditors at any meeting, or if no such directions 
be given, then with the advice of the commission- 
eiis. He must lodge all moneys ingathered by him 
in such bank as the creditors, by a majority in 
number and value, may appoint ; and if he retains 
in his hands any sum exceeding £50 for more than 
ten days, he must pay interest on the excess over 
£50 of 20 jKjr cent, becomes liable to dismissal 
from his office, forfeits all claim to remuneration, 
and is liable in expenses or costs. The trustee is 
remunerated by a fixed commission on the amount 
of the assets ingathered by him, the percentage, 
which is usually 5, being fixed by the commission- 
er:-. The trustee, any of the creditors, or the bank- 
rupt may ap{)eal against the rate fixed to the 
accountant of Court, and, if dissatisfied with his 
determination, to the Court of Session, or to the 
Sheriff, whose decision is final. A majority in num- 
ber and value of the creditors present at any meet- 
ing duly called for the purpose may remove the 
trustee without Jissigning any reiison, though an 
a])]>eal to the Court of Session or the Slieriff is 
competeTit against the decision. He may also be 
reniovc'd liy i)etition of one-fourth of the creditors 
to tli( Court of Session, for neglect, misconduct, 
or malversation of duty. If the trustee dies, re- 
signs, is removed, or remains out of Scotland for 
three months consecutively, any commissioner or 
creditor may apply to the Sheriff for an order to 
liold a meeting for the purpose of electing a new 
trustee or devolving the office on the trustee next 
in succession. 

Examinatiem of the Banki^ipt. — Within eight 
days after his confirmation, the trustee applies to 
the Sheriff to name a day for the public examina- 
tion of the bankrupt.. A diet is acccrdingly fixed 
by the Sheriff, and a notice thereof is posted to 
each creditor who has lodged a claim, or who is 
named i]i the bankrupt's state of affaiis. The trus- 
tee may also apply to the Sheriff’ to order the 
examinalion of tlie bankrupt’s wife, family, ser- 
vants, clerks, solicitor, and any others who may be 
in a position to furnish information with regard 
to his estate. The object of the examination is to 
ascertain what the bankrupt’s estate consists of, 
w’here it is, and what he has done with it or to 
affect it. Questions may be put to the bankrupt 
or any of the witnesses by the trustee, the Sheriff, 
or, with the sanction of the Sheriff, any creditor. 
The bankrupt finally emits the statutory declara- 
tion on oath, deponing to the full disclosure of his 


estate and affairs, which is engrossed in the sede- 
runt book and subscribed by him and the Sheriff. 

Vesting of Estate in Trustee, — The granting of 
the Act and Warrant in favour of the trustee 
vests in him the whole “property” of the debtor, 
with all right, title, and interest therein. The 
broad general rule is that the property which vests 
in the trustee does so tantum et tale as it stood in 
the bankrupt, and subject to all exceptions plead- 
able against him. The property, therefore, which 
passes to the trustee is that in which the bankrupt 
has a beneficial interest, and which the law allows 
him to dispose of, to the extent of that beneficial 
interest. It does not include property held by the 
bankrupt on trust, or that in w'hich he has no 
beneficial interest and cannot dispose of without 
committing a fraud. Included in “property” is 
(1) heritable or real estate in Scotland, England, or 
Ireland ; and (2) movable or personal estate wher- 
ever situated ; (3) acquirenda or estate of any 
kind whicli, after the date of the sequestration and 
before the bankrupt has obtained his discharge, 
is acquired by him, or descends, reverts, or comes 
to him by donation or otherwise, as to w'hich the 
bankrupt must make immediate notification to the 
trustee; (4) government piay, pension, or salary, 
the bankrupt being entitled to retain only so much 
as may give him a competency; (5) rights of action, 
to institute and maintain which the trustee has 
all the powders and rights which the bankrupt had; 
and (6) contracts, it being in the trustee’s option 
to adopt or repudiate contracts entered into by 
the bankrupt as he thinks proper. 

Distribution of the Estate — Ranking. — The 
divisible fund, which consists of the proceeds of 
the sequestrated estate when realized and converted 
into money, after payment of the necessary ex- 
jicnses, falls to be distributed among those who 
were creditors of the bankrupt at the date of the 
sequestration, ranked according to their several 
rights and interests. Creditors in right of prefer- 
able securities over the estate must be paid in full 
in the first place, without deduction of expenses, 
before the (Estate can be claimed by the trustee. 
Immediately on the expiration of four months 
from the date of the deliverance awarding seques- 
tration, the trustee must make up a statement of 
the whole estate of the bankrupt, of the funds 
recovered by him, and of the property outstanding 
(specifying the cause why it has not been recovered), 
and also an account of his intromissions, and gene- 
rally of his management. The commissioners 
thereafter meet, and, among other things, declare 
whether any and what part of the estate is to be' 
divided among the creditors. Similar procedure 
must be followed on the expiration of every four 
months thereafter, in order that a dividend may 
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be declared and paid (if funds remain to pay it) 
every three months from the day of payment of 
the immediately preceding dividend, until the 
whole fund for division is exhausted. To entitle 
a creditor to draw a dividend, he must lodge in the 
sequestration process, or at a meeting of creditors, 
or in the hands of the trustee, an oath or affirma- 
tion, and produce such accounts and vouchers as 
are necessary to prove the debt therein referred 
to, to the effect before explained with reference to 
claims for voting. The following general rules 
with regard to ranking may be referred to: — To 
enable a creditor who holds a security over any 
part of the bankrupt's estate to be ranked in order 
to draw a dividend, he must on oath put a specified 
value on such security, deduct the same from his 
debt, and specify the balance. Upon the amount 
of such balance, and no more, he is entitled to 
be ranked and to receive a dividend without pre- 
judice to the amount of his debt in other respects. 
The reason for this rule is that the creditor, by 
virtue of his security, has ajipropriated a part of 
the estate which, but for his security, would be 
divisible amongst the general body of the creditors. 
It is only, however, where a creditor claims as an 
ordinary creditor that securities require to be 
deducted, no deduction of securities being required 
in the case of creditors claiming preferences. As 
a check upon undervaluation, the trustee is en- 
titled, at the expense of the estate and on pay- 
ment out of the common fund of the value speci- 
fied by the creditor, w’ithout the deduction of 20 
per cent as in the case of voting, to a conveyance 
or assignation of any security over the bankrupt’s 
estate held by a creditor, or alternatively to reserve 
to the creditor the full benefit of any such security. 
The creditor is entitled, on giving notice to the 
trustee, to realize his security, in which case he 
deducts the amount received from his claim. In 
accordance with the rule of Scots law', already e.x- 
plained, creditors of a bankrupt firm of which the 
partners are also bankrupt, are entitled to rank on 
the partnership estates to the entire^exclusion of 
the private creditors of the partners, and also to 
rank equally with the private creditors on the 
individual estates of the partners, after deducting 
the amount they are entitled to receive out of the 
firm’s estate. Before ranking a creditor on the 
estates of an individual partner, it is the duty of 
the trustee to put a valuation on the creditor's 
claim on the estates of the firm, deduct from the 
claim such estimated value, and rank and pay the 
creditor a dividend only on the balance. If dis- 
satisfied, the creditor has a right of appeal to the 
Sheriff. Where a person carries on business under 
a company name, no distinction i.s, on his bank- 
ruptcy, made between his private and his trade 


creditors, who all rank equally on the funds avail- 
able for division. Where a partner of a solvent 
firm becomes bankrupt, his creditors have a right 
to his share of capital and profit in the firm; but 
as every partner is liable for the whole debts of 
his firm, the creditor's interest in the firm's estate 
can only emerge after provision is made for the 
payment of the whole debts of the firm. A credi- 
tor of a solvent company can have no claim on the 
estate of a bankrupt partner, since he w'ould require 
to value the obligation of the firm, which of neces- 
sity would be at 20s. in the £. In claims for 
ranking, unlike those for voting, a creditor w'ho 
holds an obligant bound with, but liable in relief 
to, the bankrupt, does not require to value ancl 
deduct the obligation of such party in ranking 
upon the bankrupt estate, being entitled to rank, 
and draw a dividend for the full sum due to him. 
Where a creditor claims on a number of bills held 
by him, he cannot apply the surplu.s on one hill in 
relief of the deficit on another. Where ordinary 
trade bills are lodged in security of a debt, and tin* 
principal debtor becomes bankrupt, the creditor is 
entitled to rank on his estate for the full amount 
of his claim without deduction, and thereafter to 
call upon the i)artics to the hills to mak(* good tlie 
deficiency. In the event of the X)arties h(‘coming 
bankrupt, the creditor is entitled, to enable him 
to get full f)ayment of his debt with interest, to 
rank on their estates for the full sum a])i)earing on 
the face of the hills, irre.sjx?ctive of the amount of 
Jiis debt. If, however, he gets more i!i this way 
than the amount due to him, he will hold the sur- 
plus as trustee for the party from wdioni he received 
the hills. It is a general rule of bankruptcy law 
that the same debt cannot be tw'ice ranked for on 
the same estates, either by the original creditor or 
anyone claiming through him. This is known as 
“double ranking”. Thus, if a creditor claim ui)on 
the principal debtor's estate, a cautioner (i.e. a 
surety or guarantor) w'ho may have paid the differ- 
ence between the creditor's ranking and the amount 
guaranteed, cannot rank on the principal debtor’s 
e.state for the sum so paid by him. Thus, e.g. in 
the case of a guarantee for an overdraft wdth a 
bank, where the principal debtor becomes bank- 
rupt and the bank claim on his estate for the full 
amount due and receive a dividend, the surety is 
not entitled, upon paying the difference, to rank 
on the principal debtor’s e.state for the amount so 
paid. A similar rule applies in the case of ac- 
commodation bills, since a person who lends his 
name for the accommodation of anotJier is, so far 
as that other is concerned, merely a surety for pay- 
ment of the amount of the bill. When the claim 
of a creditor depends on a contingency, which is 
unascertained at the date of lodging his claim, he 
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is not entitled to vote or draw a dividend in respect 
of such ojntingent debt. He may, however, apply 
to the trustee or the Sheriff to put a value on such 
debt, and on such value being fixed, he may vote 
and draw dividends in respect of the amount of 
his debt. So in the case of an annuity, on which 
a value must be put before the creditor can draw 
a dividend in respect of his claim. 

Division of Estate — Payment of Diiidends . — 
Within fourteen days after the expiry of four 
months from the date of the deliverance award- 
ing sequestration, the trustee mu.st examine the 
various claims with a view to their admission to 
a dividend, and either allow them, reject them, 
.•r require further evidence in their support. He 
then notifies the date and place where the first 
dividend will be paid to those creditors whose 
claims have been admitted. Any creditor who 
is di.ssatisficd wdth the determination of the 
trustee wdth respect to his claim may appeal to 
the Sheriff. A creditor whose claim has been 
rejected for the first dividend may lodge it again 
for a second or subsequent dividend. Second and 
subse(|uent dividends are i)aid on the expiration 
of every four months until the whole estate is 
exhausted. When the whole esUUe is exhausted, 
the trustee, by petition to the Sheriff, obtains his 
formal discharge, and the sequestration proceed- 
ings an then at an end. 

Discharge of Bankrupt 

Tliere are three methods by which the bankrupt 
may obtain his discharge : (1) under a deed of 
arrangement with the creditors, (2) on payment 
of composition on his debts, or (3) by payment 
of dividends. 

Deeds of Aii'angement. — At the meeting for the 
election of thc^ trustee, or at any subsequent meet- 
ing held for the purpose, a majority in number 
and four-fifths in value of the creditors present, 
or represented, at the meeting, may resolve tliat 
the estate be wound up under a deed of arrange- 
ment. The resolution is reported to the Court of 
Session or the Sheriff, who, if of opinion that the 
resolution has been duly carried and is reasonable, 
may grant the same. If granted, arrangements 
may be made by the Court or the Sheriff for the 
interim management of the estate. The creditors 
then produce a deed of arrangement subscribed 
by, or by authority of, four-fifths in number and 
value of the creditors, and by the bankrupt. If 
satisfied that the deed of arrangement has been 
duly executed and is reasonable, the Court or the I 
Sheriff, as the case may be, approves of it, and ' 
declares the sequestration at an end. The deed 
is thereafter as binding on all the creditors as if 


they had acceded to it, though the sequestration 
subsists so far as may be necessary for the pur- 
pose of preventing, challenging, and setting aside 
preferences over the estate. If the resolution is 
not duly reported to the Court, or not approved 
of, the sequestration proceedings are resumed as 
if no deed of arrangement had been carried. 

Discharge of Bankrupt on Composition. — Instead 
of realizing and dividing the bankru[)t esUte among 
the creditors, it is competent for the creditors, with 
the approval of the Court or the Sheriff, to accept 
an offer of a composition from the bankrupt or 
his friends, with security for its due payment, and 
to reinstate the bankrupt in possession of his 
estate. If a majority in number and nine-tenths 
in value of the creditors ]3resent at the meeting 
for the election of the trustee, or any subsequent 
meeting called for the purpose, resolve that an 
offer of a comjjosition from the bankrupt or his 
friends, with security for its payment, should be 
entertained for consideration, the trustee adver- 
tises the fact in the Gazette^ and intimates that it 
wdll be decided upon at a meeting to be held after 
the bankru])t’s examination. He al^o transmits a 
letter containing a coj>y of the resolution to each 
creditor: intimates the time, place, and hour at 
which the meeting will be held; specifie.s the offer 
and security ])r:)])osed ; and gives an ai)stract of 
the state of affairs and of the valuation of the 
estate. If, at tlie meeting, a majority in number 
and nine-tenths in value of the creditors present 
accept the offer and security, a bond of caution 
(or security) for j)ayment of the composition is 
! lodged in the hands of the trustee, who submits 
it for approval to the Court or the Sheriff, which- 
ever may be selected by the trustee. If, after 
hearing any objections which may be offered, the 
Court or the Sheriff finds that the offer has been 
duly made, is reasonable, and has been a.s.sented to 
by the requisite majority, a deliverance approving 
of the composition is pronounced. The bankrupt 
then makes a statutory declaration, and is there- 
upon dischy’gcd and acquitted of all the debts 
and obligations contracted by him, or for w^hich 
he was liable at the date of the sequestrition, 
is reinvested in his estate, subject to the claims 
of the creditors against him and his surety for 
the com})osition, the sequestration terminates, and 
the trustee is discharged. In the ca.se of a firm, the 
offer may be accepted as to one ])artner and he 
be discharged, while as to the others it may be 
refused, and the sequestmtion allowed to go on. 
After the bankrupt is discharged, the creditors' 
claim against him is only for the composition:*" 
if he fail to pay the composition they can sue 
him only for its amount; and if he be again 
sequestrated for its non-payment, his creditors 
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can rank on his estate only for its amount The | complete acquittance to the bankrupt of any debt 
composition contract and the consequent discharge i which might have been or w'as ranked (or in the 
of the bankrupt may, however, be annulled or re- j sequestration, but it does not put an end to the 
duced on certain legal grounds, such as fraud, wilful sequestration nor reinvest the bankrupt in his 
concealment, and the granting of illegal preferences, estate. 

DiscJwirge of Bankrupt by Dividend.— The C^ssio Bonorum 

bankrupt may, at the following stages in the 

sequestration proceedings, apply to the Court or This is a process, competent only in the Sheriff 
the Sheriff to be finally discharged of all debts (or County) Court, which affords an easy and in- 
contracted by him before the date of his seques- expensive mode of realizing the estate and effects 
tration: (1) At any time subsequent to the meet- ! of small debtors and of dividing their estate 
ing held after his examination, provided every | among their creditors. It may be awarded against 
creditor who has produced a claim concurs in the j any living debtor who is notour bankrupt, and the 
petition ; (2) on the expiration of six months from debtor himself or any of his creditors may present 
the date of the sequestration, provided a majority | the necessary petition, in which is inserted a list of 
in number and four-fifths in value of the creditors all the creditors known to the appliciiiit. A notice 
concur; (3) on the expiration of twelve months, is then inserted in the Gazette requiring the cre- 
provided a majority in number and two-thirds in ditors to appear in Cr)urt on a certain day, at which 
value of the creditors concur; (4) on the expira- the debtor is ordered to appear for his examina- 
tion of eighteen months, iirovided a majority of tion. At least six days before this meeting the 
the creditors in number and value concur; and 1 debtor is required to lodge in Court a state of his 
(5) after the expiration of two years, without any | affairs and all his business books and paj^rs. At 
consents of the creditors. The petition is inti- the meeting the debtor is examined on oath by 
mated in the Gazette and to each creditor, and the Sheriff, or any creditor with the approbation 
any creditor may appear and oppose the appli- of the Sheriff. After the examination the Sheriff 
cation. Before presenting the petition the bank- may either grant judgment, ordering the debtor 
rupt must obtain from the trustee a report with to execute a conveyance of all his goods and 
regard to his conduct, stating how' far he has effects to a trustee for behoof of his creditors, 
complied with the statutory provisions, and, in or he may refuse the application, or do otherwise 
particular, whether he has made a fair discovery as he thinks just. The judgment operates as j-n 
and surrender of his estate, whether he has at- assignation of the debtor^s effects in favour of 
tended the diet for his examination, whether he the trustee, who is decided upon at the meeting, 
has been guilty of any collusion, and w^hether After obtaining an official copy of the judgment, 
his bankruptcy has arisen from innocent misfor- the trustee reports orally to the Sheriff the date 
tune, or losses in business, or from culjiable con- when he expects the estate to be realized and 
duct. Further, before the petition can be granted, ready for division, whereupon the Sheriff fixes 
the bankrupt must prove to the satisfaction of the a date for the second meeting of the creditors. 
Court or the Sheriff: (1) that a dividend or com- This date is intimated to the creditors, who then 
position of not less than 5s. in the £ has been lodge claims as in a sequestration. The claims are 
paid out of his estate, or that security for the then examined by the trustee and the creditors 
payment thereof has been found to the satisfac- ranked for dividends. At the meeting the debtor 
tion of the creditors; or (2) that his failure to is further examined, and any objections to the 
l)ay o.s. in the £ has arisen from circumstances for trustee’s deliverances on the claims are disposed 
which he cannot justly be held responsible. In of. The trustee’s remuneration is fixed, and where 
the event of the application being refused, the the funds have been realized the Sheriff may order 
bankrupt may at any time make another appli- such sum as he may appoint to be paid on a 
cation, provided his estate has yielded bs. in the specified day as an interim or final dividend to 
£, or if he pays to his creditors such an additional the creditors according to their various rankings, 
sum as will, with the dividend or composition or he may postpone payment of the dividend to 
l)re\jously paid, make up such a sum. Where a a date then or to be afterwards fixed. If the 
firm and its individual partners are sequestrated, debtor’s liabilities exceed £200, the Sheriff, if he 
a discharge may be granted to the partners, as thinks it expedient in the circumstances, may 
.such and as individuals, or they may be dis- award sequestration of the debtor’s estate instead 
“charged as jiartners without being so as indi- of cessio. The debtor is entitled to apply for his 
viduals, and vice verm. One partner may be discharge at the same times and on practically 
discharged without the others being so. The de- the same conditions as in a sequestration. The 
liverance aw^arding the discharge operates as a Sheriff’s decision with respect to the discharge is 
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not subject to appeal. After the final distribu- 
tion of the. estate the trustee obtains his discharge 
and the cessio is at an end. 

Extrajudicial Settlements with 
Creditors 

7Vw.s^ Deeds,— Thfi estates of embarrassed debtors 
may be realized and divided among their creditors 
under a private trust deed without resort to the 
judicial jjrocesses of sequestration or cessio, a 
course which, if the creditors are unanimous, is 
in many ways preferable to either of the former 
in(‘thods. The trust is usually constituted by 
yuvins of a trust deed, granted by the debtor, 
conveying his whole estate and effects, real and 
])ersonjil, to a trustee for behoof of his creditors. 
JSucli 11 deed, if granted for behoof of all the 
creditors equally, and containing no extraordi- 
nary clauses, is irrevocable by the grantor and is 
binding on the creditors, both acceding and non- 
acceding, if the estate is reduced into j^osscssion 
of the trustee', and the debtor is not rendered 
notour bankrupt within sixty days thereaft(‘r. 
As a trust deed is a voluntary agreement, it 
follows that no creditor is bound by its terms 
unless he has specially assented thereto. That 
consent may be proved by WTiting or by oath, 
or in some cases, verbally. Notwithstanding the 
trust deed the radical right of jiroperty remains 
in the debtor, and he is entitled to any rever- 
sion there may be after the jiurposcs of the 
trust have lH'.en satisfied, and to compel the trus- 
tc(3 to account to him. He is also entitled to 
his discharge, if that has been stipulated for 
and agreed to. The creditors, having assented to 
the deed, are barred thereafter from suing for 
their debts. They are entitled to see that the 
estate is realized and equitably divided among 
them, and they may take proceedings to set aside 
illegal preferences granted by the debtor. The 
trustee is bound by the powers eonferred uj)on 
him by the deed, but he is entitled to take all 

BANKRUPTCY 

In what is said below, no attempt is made to do 
more than indicate the main differences between 
the law and practice in Ireland in insolvency and 
the same law and practice in England ; and this 
article is to be read as supplementary to that on 
Bankruptcy in England; and when technical terms 
are used which mean the same thing in both coun- 
tries they are explained above. 

When a person domiciled in Ireland finds him- 
self insolvent there are two possible means, apart 


necessary steps for the realization of the estate, 
and thereafter to rank the creditors and pay them 
dividends according to their respective rights and 
interests. Sworn affidavits in support of the cre- 
ditors’ claims are not necessary, and the creditors 
are ranked, in the absence of express provision, 
not as in a sequestration, but by the rules of the 
common law, of which the most important is that 
securities do not require to be deducted. The 
creditor, therefore, who holds a security over the 
bankrupt estate may exhaust that security, and 
thereafter rank equally with the unsecured credi- 
tors on the remainder of the insolvent’s estate, not 
merely for the balance, but for the full amount 
of his debt, so as to operate ])aynient in full. 
Most trust deeds, however, ]>rovide that creditors 
are to be ranked according to the principles of the 
Bankrui)t(‘y Acts, which have already been briefly 
exjilained. 

Composition Contract . — Where it is desirable to 
allow a debtor to remain in possession of his estate 
and to carry on his business, instead of divesting 
him in any of the modes already considered, his 
creditor.^ may enter into an extrajudicial com- 
position contract, to allow the debtor such time as 
the creditors think prcqier for the payment of their 
debts or the acceptance of a composition. This 
composition contract is usually carried out by the 
debtor, or someone on his l)ehalf, offering the 
creditors a sum in settlement of tlieir debts, in one 
or more payments, under certain specified con- 
ditions, wliich include a stipulation for the debtor’s 
discharge, and the granting of bills in security for 
the payment of the stipulated composition. It is 
illegal for the debtor secretly to come under an 
obligation to give one or more of his creditors a 
preference on condition of acceding to the com- 
position, and payment cannot be exacted by a 
creditor to whom such preference is given. As 
the contract is a mutual one, a creditor cannot be 
compelled to accept a composition, nor can he be 
bound by any composition arrangement unless he 
has specially consented to it. 

IN IRELAND 

from a release by agreement with his creditors, 
by which he may be freed from his liabilities and 
get a fresh start. First of all, a petition may be 
pix'sented either by the debtor himself or by a 
creditor, under the conditions set out below, asking 
that the debtor be adjudged bankrui)t ; and if tlie 
prayer of this petition be granted, all the debtor’s"’ 
property, real and personal, is taken possession of 
by the Court and distributed amongst his creditors 
rateably with the amount of their debts. In con- 
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sideration of this surrender of his property, if 
certain conditions are fulfilled, the bankrupt is 
granted a certificate setting forth that he has 
conformed to the law of bankruptcy, and thence- 
forth he is discharged from the debts due by him 
at the date of his bankruptcy, with a few unim- 
portant exceptions. But so long as he remains 
a bankrupt all property that he may become 
possessed of or entitled to is taken by the Court 
for his creditors. 

In the second place, without incurring the dis- 
abilities of bankruptcy, the insolvent may petition 
the Court, asking that his property may be pro- 
tected from execution at the suit of any creditor, 
until he submit to his creditors, under the super- 
vision of the Court, a proposal for compounding 
his debts; and if the creditors, by the majority 
required by statute, agree to accept the proposed 
composition, and such composition, having been 
approved by the Court, be carried out by the debtor, 
again the Court will grant the debtor a certificate 
of conformity, which will operate in tbs' same way as 
the certificate in bankruptcy, to release the debtor 
from his liabilities. This method of obtaining 
relief is called an arrangement under the control 
of the Court, 

Courts Exercising Jurisdiction in In- 
solvency 

The Courts exercising jurisdiction in Ireland 
both in bankruptcy and arrangements are: (1) The 
King’s Bench Division of the High Court of Justice, 
which has jurisdiction over debtors in every part 
of Ireland, but sits only in Dublin; (2) the Local 
Bankruptcy Courts created under an Act of 18 hs. 
These Courts have a jurisdiction within their geo- 
graphical areas concurrently with the King’s Ik?nch 
Division. There are at present two such Local 
Courts: one at Belfast, with jurisdiction in the 
counties of Antrim, Down, and Armagh, and the 
city of Belfast ; the other at Cork, with jurisdic- 
tion in the county and city of Cork. The Recorders 
of Belfast and Cork are the local judges. .There is 
power to create other Local Bankruptcy Courts, 
but it has so far not been exercised. 

From both the King^s Bench Division and the 
Local Courts there is an appeal to the Court of 
Appeal, and in most matters, thence to the House 
of Tjords. 

Arrangements 

The first step in an arrangement is the presenta- 
tion of a petition by the debtor, and thereupon the 
Court grants protection from process, which will 
be extended from time to time until the debtor’s 


proposal is finally accepted or rejected. Having 
obtained this protection, the debtor mi^t, within 
one week, call a '‘‘preliminary” meeting of his 
creditors, to be held at the office of his solicitor, or 
other convenient place, of which four days’ previous 
notice must be given by post to all his creditors, 
and to the solicitor of any creditor who has taken 
proceedings against him. This meeting is presided 
over by some creditor elected by the meeting, and 
the debtor must attend and present a statement of 
his affairs, the object being, in the words of Judge 
Miller, “ the investigation as to the representation 
of the trader as to his affairs, and the reasonablc- 
I ness of the composition offered upon the basis of 
! such representation”. 

Meetings before the Court 

Upon the grant of protection the Registrar fixes 
a time for the first meeting of creditors before the 
[ Court, or first private sitting as it is called. Ten 
days at least before the date so fixed, the debtor 
I must file a statement of his affairs in the j>re- 
' .scribed form in the office of the Court ; ten days* 
notice of the first private sitting must be given to 

■ every creditor named in that statement ; and such 
i notice must contain a copy of the proposal of »oni- 
’ position made by the debtor. At th(‘ first sitting 

every creditor may attend personally or by i)ro:vy, 

! and on filing the prescribed ])roof may vote on the 
i proposal. If a majority of three-fifths in number 
and value of the creditors who vote and are also 
I creditors for £10 at the least assent, the pro]K)sal 
1 is carried, and thereupon the Court appoints an- 
’ other day, not earlier than fourteen days from the 
I first sitting, for the .second sitting, to consider 

■ the confirmation of the proposal so carried. The 
I debtor’s propo.sal may be altered and amended in 
j any way at the first sitting, but at the second 
I sitting the proposal can only be accepted or re- 
I jected, and cannot be modified. Ten days’ notice 

must again be given. The proposal is voted upon 
again in the same manner, and if carried by the 
same majority, and not rejected by the Court itself 
as not being reasonable and proper, it becomes 
binding on all creditors who had notice of the pro- 
ceedings. If duly carried out by the debtor, he 
gets a certificate of conformity, which is a discharge 
as in bankruptcy. 

Failure to Carry Proposal 

If the debtor fail to obey the rules or ordei*s of 
the Court, his petition is dismissed, and such dis- 
missal is an act of bankruptcy upon which a ^letition 
of bankruptcy may be presented against him. But 
if he fail to obtain the necessary majority for bis 
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proposal at his first sitting, then the Court will at 
once adju<£icate him bankrupt ; and the same thing 
happens if the Court pronounce his proposal not 
reasonable and jiroper. 

Failure to Carry Out Proposal 

If the debtor fail to carry out the proposal ac- 
cepted by the creditors, then each creditor is put 
into the same ix)sition as before the arrangement ; 
subject to this, that if such creditor have rights 
under the proposal, e.g. hold a bill with the name 
of a surety on it, he may pursue those rights, or be 
remitted to his original rights, but he cannot have 
jt both ways. 

Bankruptcy 

In Ireland a man, or a woman trading separately 
from her husband, may j^etition to be adjudged 
bankru[)t, and this is very usually done; or any 
creditor to whom the debtor owes £40, or any 
two or more creditors to whom the debtor ow€*.s 
£*40, may petition for the bankruptcy of their 
debtor, provided they can prove that the debtor 
has, within six months, committed an act of bank- 
ruptcy. The acts of bankruptcy in Ireland are 
the same as in England, except that: (1) a fraudu- 
Irnt pref( rence (see p. 117) as such is not in Ireland 
an act of bankruptcy; (2) instead of a judgment 
summons (see p. 101) the procedure in Ireland is by 
what is called “debtor’s summons”. By this pro- 
cess any creditor to whom a man owes £20 may, 
after serving his debtor with particulars of his 
demand, but without obtaining any judgment for 
his debt, sue out a debtor’s summons, requiring 
the debtor to pay the debt within seven days if 
the debtor is a trader, or w'ithin three weeks if not 
a trader. This summons having been duly served, 
if the debtor do not, wdthin the time limited, j)ay, 
secure, or compound for the debt to the satisfaction 
of the creditor, then the debtor commits an act of 
bankruptcy upon which that creditor, but no other, 
can |>ctition. 

Adjudication 

Upon presentation of a petition and proof of an 
act of bankruptcy by the debtor, and the existence 
of a debt or debts of £40, the debtor is at once 
adjudicated bankrupt. These proceedings are ex 
parte, but the order of adjudication must be served 
on the debtor, and he has three days within which 
to show cause against it, which he can do by dis- 
proving the debt or act of bankruptcy. But should 
cause not be shown, or cause shown fail, the adjudi- 
cation is at once gazetted. 


Effect of Adjudication 

So far as the property of the bankrupt is con- 
cerned, the effect of adjudication is the same as in 
England (see p. 114), with two important exceptions. 
All real and personal property vested in the bank- 
rupt from the time to which the assignees’ title 
relates back, or which he may acquire by gift, pur- 
chase, or descent before he obtains his certificate 
is, as in England, taken from him, and vests in an 
official of the Court, called the Official Assignee, 
and a person chosen by the creditors, called the 
Creditors’ Assignee, for realization, and the distri- 
bution of the proceeds amongst his creditors ; but 
(1) lands held for ever or for a term of years at a 
rent do not vest in the assignees until they elect 
to take the same, such election being express under 
the hand of the assignees, or implied by the Cburt 
from acts of the assignees only consistent with an 
election to take ; and (2) chattels in the reputed 
ownership (see p. 116) of the bankrupt do not im- 
mediately become vested in the assignees, but only 
become available for the creditors upon an order 
of the Court declaring them to be in such reputed 
ownership, and directing them to be sold by the 
assignees. 

lVr)vision has been made in the Irish Bankruptc} 
Code for the conduct ol a bankruptcy by a trustee 
and committee of inspection, as in England, instead 
of by the official and creditors’ assignees, but that 
course is in practice almost never followed. 

Relation Back of the Assignees' Title 

The title of the assignees to the property of the 
bankrii|)t — 

(a) Where the bankrupt is adjudicated on his 
own petition, or where an arrangement matter is 
turned into bankruptcy (see supra), dates from the 
adjudication. 

(J)) Where the adjudication is had on a creditor’s 
petition, dates from the act of bankruptcy upon 
which the adjudication is had; or, if the bank- 
rupt is proved to have committed more acts of 
bankrui)tcy than one, then from the first of the 
acts of bankruptcy proved to have been committed 
within six months of petition; but there is no 
relation back beyond the time of the contracting 
of the debt due to the petitioning creditor. 

The result of this doctrine of relation back gives 
very important rights to the creditors, for under it 
the assignees can recover any property the bank- 
rupt has been possessed of from the date of the 
accrual of the assignees’ title, unless the transactioiT' 
by which the bankrupt parted with it is a trans- 
action protected by Sec. 328 of the Act of 1857, 
as having been entered into bona fide by a person 
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having no notice of any prior act of bankruptcy 
committed by the debtor. 

Summons to Appear and Conform 

Immediately after the expiration of the time 
limited for showing cause against the adjudication, 
or after the disallowance of any cause shown, the 
solicitor for the petitioning creditor takes out, and 
has served upon the bankrupt, a summons requir- 
ing him to appear at two public sittings of the 
Court, and to make a full and true disclosure of 
all his estate. The summons specifies the dates 
of the sittings, the second of which must be on a 
day not less than twenty, and not more than forty 
days from the gazetting of the adjudication ; and 
the bankrupt is required, at latest on the day before 
the first of such sittings, to file in Court a state- 
ment of his affairs in the prescribed form verified 
on oath. 

Sittings before the Court 

The first business to be transacted at the first 
sitting is the election of a creditors’ assignee, and 
as the general direction of the bankruptcy proceeil- 
ings lies with the creditors’ assignee, who, though 
he himself acts without remuneration, yet has the 
right to nominate the solicitor to have carriage of 
the proceedings, there is sometimes a keen com- 
petition for the appointment. Should more than 
one person be nominated in any case, then the 
creditors whose debts have been proved vote either 
personally or by a proxy nominated in writing, and 
the candidate supported by a majority in value of 
the voting creditors is elected, unless good cause 
is shown to the satisfaction of the Court why he 
should be“ rejected. At the first sitting also the 
bankrupt may be, and always is, examined ui)on 
oath by the counsel for the iissignees as to his 
estate, his debts, and trading, or any matter upon 
which information is desired by the a.ssignees or 
any creditor. At the second sitting the bankrupt 
may be further examined; if no further information j 
is then required of him the sitting is passed ; but | 
it may be adjourned to any subsequent day, and 
the bankrupt must then again attend. 

Proof of Debts 

Debts are usually proved by an affidavit in the 
prescribed form, lodged with the Registrar of the 
Court, and if not then disputed the creditors so 
proving are entered on the list for dividend ; but 
any creditor may be required to attend personally, 
and so prove his debt. The same classes of debts 
are provable in Ireland as in England (see p. 119) 


and in the same way, with this exception, that 
claims sounding in damages are only provable on 
either the creditor or the bankrupt moving the 
Court to have such damages assessed. Should 
neither the creditor nor the debtor move to have 
such damages assessed, then no dividend is pay- 
able in respect of that claim, and the certificate of 
the bankrupt, when obtained, is no bar to an action 
by such a creditor against the bankrujit in respect 
of damages for breach of a contract, whether such 
breach occurred before or after the adjudication. 

Realization and Dividend 

I Upon adjudication the official assignee may at 
' once realize perishable assets, and after the apj »oint - 
ment of the creditors’ assignee, the official assignee , 
under the direction of the creditors’ assignee, ])rr)- 
I ceeds to realize all the assets of the bankru]>t, and 
i as funds come to their hands the assignees may 
I declare dividends until the whole has been realized 
and paid over to the creditors, less, of course, the 
costs of the proceedings. Where debts are ad- 
mitted by the bankrupt in his statement of affiiirs 
I to be due to creditors who cannot be found, the 
j dividend payable to such creditors is carried to a 
fund called the Unclaimed Dividends I’und. 

Preferential Debts 

These are in Ireland practically the same as in 
England (see p. 121). 

I Secured Creditors 

Creditors of an insolvent who hold security from 
him for the amount of their debts are not l)ound 
to take any part in the bankruptcy or arrangement. 
Such creditors have four courses ojjen to them: 
(1) They may remain outside the i)rocecdings alto- 
gether, rest on their security, and realize the same 
in such way and at such time as they see fit, and 
have the right; (2) they may abandon their se- 
curity and prove for the full amount of their debts; 
(3) they may realize their security [xmding the pro- 
ceedings, and then prove for the realized deficiency, 
if any, of their debts; (4) they may estimate the 
value of their security and then prove for the esti- 
mated deficiency and receive dividends thereuiKin. 
Should such creditors adopt this course, then the 
assignees may redeem upon payment of the esti- 
mated value; but if that is not done, then, at 
whatever time the security may be realized, should 
the security realize more than the estimated value, 
the creditors must pay over such excess to the 
assignees or the arranging debtor as the case may 
be; but should the security not realize the csti- 
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mated value, then the creditors must themselves 
bear the Ictiis, and cannot increase the amount of 
the proof already made. 

Composition after Bankruptcy 

Instead of allowing the realization of his estate 
by the assignees to proceed, a bankrupt may at 
any time, by a ten days’ notice specifying the offer 
he is prepared to make, call a meeting of his credi- 
tors before the Court; and if at that meeting a 
three-fifths majority in number and value of credi- 
tors voting personally or by proxy, whose several 
debts are over £20, accept the proposal, or any 
lyodification of it, then the offer so accepted is 
submitted to a second meeting called in the same 
way; and if tlu' same majority then confirm that 
accej)ttince, such acceptance becomes binding upon 
all the creditors. Thereupon the bankrupt is again 
put into possession of his estate, and if tJic ofter is 
duly carried out, the adjudication originally had is 
annulled. Should, how'ever, the })roj)osal not be 
duly carried out by the debtor, the bankruptcy 
pr(x*eedings may be resumed under an order of 
the Court upon the appliaition of any creditor ; or 
the creditors may prefer to follow up their rights 
against any person who may have become surety 
lor the flue carrying out of the proposal. But 
creditors cannot both prove under the resumed 
bankruptcy and sue a surety for the composition. 

Settlements Avoided by Bankruptcy 

The Irish law' differs a little from the English in 
respect of the settlements rendered void by adjudi- 
catioii. In Ireland, in the case of a bankrupt who 
at the date of adjudication was a trader, if he has 
made a settlement of jiroperty, which w'ius not 

(a) A settlement made before and in considera- 
tion of marriage ; or 

(b) A s(‘ttlement made in favour of a purchaser 
or encumbrancer in good faith and for valu- 
able consideration ; or 

(c) A settlement made on or for the wife or chil- 
dren of the settlor of proj)erty wdiich has ac- 
crued to the settlor after marriage in right of 
his w'ife ; 

then such a settlement is always avoided if it has 
been made within two years of the adjudication : 
and if made more than two, but less than ten years 
before adjudication, is also avoided unless those 
claiming under it can prove that the settlor was at 
the tfme of the settlement able to pay all his debts 
without the aid of the property comprised in the 
settlement. By “settlement” is meant any trans- 
fer of property. It will be noticed that in Ireland 
it is not necessary, as it is in England (see p. 117), 


for those supporting a settlement made more than 
two years before bankruptcy, to prove that the 
interest of the settlor in the settled property passed 
to the trustees thereof on the execution of the 
settlement. 

If the bankrupt w^as not a trader a different Act 
of Parliament applies, and under it if the assignees 
can prove that at the time of the transfer of any 
property the bankrupt was then insolvent, and that 
the transfer was not made on the occasion of the 
marriage of any of his children or for some valu- 
able consideration, the Court wdll order the pro- 
perty to be sold and the proceeds paid to the 
creditors by way of dividend. 

Protected Transactions 

stated above, from the time to w'hich the 
title of the assignees can relate back, all the pro- 
perty thenceforward belonging to the bankrupt is 
deemed to have been the projjerty of his assignees 
in l>ankru])tcy, and if i>aid away, should such i)ro- 
perty have been money, or sold or given away, 
should it have been any other species of j)roperty, 
then, the bankrupt not having any right to i)art 
w'ith i^roperty which w’as not liis but his assignee^’, 
the assignees could recover it back, did not the 
law step in. In the .same w'ay, if a debt were 
paid to a bankrii])! after he had committed an 
act of bankruptcy but before he w’as adjudicated, 
the person paying could not get a good receipt 
from the bankrujjt, because the debt was at the 
time of payment not his debt at all, but a debt 
owing to his assignees. How’ever, it has been 
provided by sUitute that all dealings wdth the 
bankrui)t and his pro])erty before the filing of the 
petition of bankrui)tcy shall .stand good against 
his assignee.s, j)rovided that the person dealing 
W'ith him at the time did not know' that an act 
of bankruptcy had been committed, or rather, in 
the words of the Act of Parliament, “had not 
notice’’ of a prior act of ba ikruptcy; and “notice” 
there means not merely actual knowledge, but 
wilfully abstaining from making reasonable en- 
quiries tor fear of acquiring such know’ledge. 
Know'ledge of facts which amount to an 

act of bankruj;tcy w'ill invalidate a transaction; 
but knowledge of facts w’hich may or may not 
amount to an act of bankruptcy w'ill not. Of 
course, the act of bankruptcy of wliich the person 
dealing w'ith the bankrupt has notice must not 
he a stale act: after six months an act of bank- 
ruptcy cannot be made the foundation of a peti- 
tion, and knowledge of an act of bankruptcy six ‘ 
months old can never invalidate a transaction even 
should one party to it subsequently become bank- 
rupt. 
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Reputed Ownership 

The law in Ireland with regard to the rights 
of creditors to appropriate goods in the order 
and disposition of a bankrupt under such circum- 
stances that he is the reputed owner thereof is 
the same as in England, with three important dif- 
ferences. In the first place, as mentioned above, 
the property in such goods does not immediately 
on adjudication vest in the assignees; and such 
goods are only made available for the creditors 
by a special order of the Court directing them 
to be sold. Secondly, the English section only 
applies to chattels in the order and disposition 
of the bankrupt in his trade or business^ but the 
Irish section applies to all chattels. Thirdly, by 
the English section “things in action other than 
debts due or growing due to the bankrupt in the 
course of his trade or business, sliall not be 
deemed goods within the meaning of this sec- 
tion”; but there is no such limitation of the 
meaning of “ goods and chattels ” in the Irish 
section; and the Irish Act applies to all classes of 
choses in action. 

Disclaimer by the Assignees 

Should the assignees have elected to take lands 
held at a rent or burdened with onerous cove- 
nants, or should part of the i)ro])erty vesting in 
them consist of unprofitable contracts or un- 
marketable shares in companies, the assignees 
may at any time disclaim tlie same by writing 
under their hands ; and thereupon “ the projxjrty 
disclaimed shall, if the .same is a contract, be* 
deemed to be determined from the date of the 
order of adjudication, and if the siime is a lease, 
be de^mfed to have been surrendered on the same 
date, and if the same are shares in any company, 
be deemed to be forfeited from that date, and if 
any other species of property it shall revert to 
the person entitled on the determination of the 
estate or interest of the bankrupt, but if there 
shall be no person in existence .so'^en^tled, then 
in no case shall any estate or interest therein 
remain in the bankrupt. Any person interested 
in any disclaimed property may apply to the 
Court, and the Court may, upon such applica- 
tion, order possession of the disclaimed property 
tri be given up to him, or make such other order 
as to the i:)ossession thereof as may be just. Any 
person injured by the operation of this section 
shall be deemed a creditor of the bankrupt to 
the extent of such injury, and may accordingly 
prove the same as a debt under the bankruptcy.” 
(Section 97 of the Bankruptcy (Ireland) Amend- 
ment Act, 1872.) The assignees are not allowed 


indefinitely to postpone such disclaimer, because 
any person interested may apply to the Court for 
an order fixing a time within which the assignees 
must disclaim, or be deemed to have elected not 
to disclaim the property. Avssignees may not dis- 
claim a lease and at the same time retain the 
proceeds of the sale of fixtures on the disclaimed 
premises; all fixtures upon disclaimed premises 
go in Ireland to the landlord, unless some person 
interested apply, as he may, to have it vested in 
him. 

Certificate of Conformity 

In Ireland, when an arranging debtor hiis carried 
out his proposal according to its tenor he is en- 
titled to a certificate of conformity, which has 
the same effect as a similar certificate in bank- 
ruptcy. A bankrupt is entitled to his certificate 
if and when one of the following conditions is 
fulfilled 

1. In a bankruptcy conducted by iissignees: 

(a) A dividend of not less than ten shillings 
in the pound has l^een paid out of the 
bankrupt’.^ pr()i)erty; or 

{h) His bankruptcy, or the failure to pay ten 
shillings in the pound, has in thcopinum 
of the Court arisen from circumstanct's 
for which the bankru})t cannot justly 
be held responsible. 

2. In a bankruptcy conducted by a trustee and 

committee of inspection: 

(а) A dividend of not less than ten shillings 

in the pound has been paid out of hi.^ 
pro|>erty, or might have been paid but 
for the negligence or fraud of tlie trustee; 
or 

(б) A special resolution of tlie creditors has 

been passed to the effect that the bank- 
ruptcy, or the failure to jiay ten shil- 
lings in the ixmnd, has m their ojnnion 
arisen from circumstiinces for which the 
bankrupt cannot justly be held respon- 
sible, and that they desire that a cer- 
tificate should be granted to the bank- 
ru])t. 

Should the conditions precedent be fulfilled the 
bankrupt can claim his certificate; but the CJourt 
may suspend it for such time as it deems to lx‘ 
just, or withhold it altogether: 

1. If a prosecution has been commenced against 
the bankrupt in respect of any offence committed 
against the Debtors Act (Ireland), 1872; 

2. If the Court is satisfied that the bankrupt 
has not made a full disclosure of his property. 

By the certificate the bankrupt is released from 
all debts provable under the bankruptcy, except 
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1. Any debt or liability incurred by means of 
any fraui or breach of trust, and it is to be noted 
that in Ireland the bankrupt need not have been 
a party to the fraud; 

2. Any debt or liability whereof the bankrupt 
has obtained forbearance by any fraud; 

3. Debts due to the Crown ; 

4. Debts due in respect of breaches of the 
revenue laws, or on a bail bond. 


Position of Undischarged Bankrupt 

The position of a bankrupt who has not ob 
tained his certificate is in Ireland practically the 
same as in England, with one important excep- 
tion, viz.: it is not an offence in Ireland for an 
undischarged bankrupt to obtain credit to any 
amount without disclosing the fact of his bank- 
ruptcy. 


[Authorities. — Sir R. Vaughan Williams^ “Law and Practice of Bankruptcy”; E. Manson^ 
“A Short View of the Law of Bankruptcy”; R. Ringwoody'‘'‘Th& Principles 
of Bankruptcy”. 

Scottish. — Gaudy on “Bankruptcy”; Wallace on “Bankruptcy”; Greenes “Ency- 
clopaedia of Scots Law”. 


Irish. — J. II. Robb^ “The Law and Practice of Bankruptcy and Arrangements in 
* Ireland ”.] 
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CHAPTER XII 


MONEYLENDING, MORTGAGES, AND LIEN 

Introductory — Moneylending — Mortgages — Pledges — Bills of Sale — Lien — Mortgage m Scots J ■a\. — 
Lien, Pledge, and Hypothec — x\ddendum ^ ' 


INTRODUCTORY 


When a business man finds that he requires 
more capital, there are many well-known ways in 
which he can obtain it. He may take a partner 
(see Chapter III of this Part), he may convert his 
business into a limited liability company (see 
Chapter IV of this Part), he may mortgage his 
land and business premises, or he may obtain an 
advance from his bank or elsewhere cither by 
depositing securities or upon his personal credit. 

These commercial means of borrowing are well 
recognized and practised every day, not because 
borrowers are in diflBculties, but because they can 
profitably employ the capital in undertakings within 
their special business knowledge. It is also neces- 


sary to discuss the law of borrowings which are 
generally of a different character, depending ui)Oii 
needs which are more importunate and not always 
so justifiable. 

This chapter is mainly concerned with tlie 
means of raising money by borrowing on personal 
security, on the transfer of real proi>erty or the 
deposit of title deeds or documents as security, or 
on advances on goods w^hether de])osited with the 
lende*r or retained by the borrower. The j)osi- 
tion of the professional moneylender, and right.s, 
in the nature of lien, to retain the property of 
others as a security for their debts, are also dis- 
cussed. 


MONEYLENDING 


With ordinary loan transactions between com- 
petent adults which do not come under the pro- 
visions of the Moneylenders Act, 19(W, the Courts 
will not interfere, but unless actual fraud is alleged, 
will enforce such contracts without reopening them 
and enquiring into their fairness. The general 
law applies equally to loan and other transactions 
in respect of disability to contract, and as to the 
effect upon a contract tainted with fraud or undue 
influence (see Chapter I of this Part). Infants, 
however, are specially protected in moneylending 
transactions. 

Infants 

All contracts entered into by infants for the re- 
payment of money lent or to be lent are absolutely 
void unless the loan has been advanced to enable 


the infant to buy necessaries and has been used by 
the infant for that purpose. The Courts on equit- 
able grounds permit the lender in this case to step 
into the shoes of the supplier of the necessaries 
and enforce against the infant a contract for money 
lent. “Necessaries” are goods suitable to the con- 
dition in life of the purchaser and to his actual 
requirements at the time they are sold and de- 
livered to him. 

When an infant has made a clear representation 
that he is of full age, and has thus deceived some 
other person and induced him to make payments 
on his behalf, the infant will be compelled to Ye- 
store any advantage which he has thus obtained— 
not, however, to fulfil all the terms of the contract 
he has made with the lender. 

It is a criminal offence knowingly to send an 
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infant a circular inviting him to borrow money for 
the interest or profit of the lender. The sender of 
such circular is deemed to have known that the 
infant was a minor unless he can prove that he 
had reasonable ground for believing him to have 
been of full age. An employer is not responsible 
for the wrongful act of his servant in sending out 
such circulars to minors contrary to his express 
orders. If, for example, a moneylender forbids his 
clerk to send out circulars to second lieutenants 
in the army because he knows that some of them 
are minors, he cannot be prosecuted if his clerk 
disobeys this instruction. 

No action can be brought upon any promise 
•made after full age to pay any debt contracted 
during infancy, nor upon any ratification on reach- 
ing matr^it^ of any promise or contract made 
during infancy, ."'“n if there be some new con- 
sideration for such ratification or promise. An 
iiifaiil 's jiroiiiissory note or bill of exchange is, 
however, valid unless the infant, on reaching full 
age, disavows his liability. 

“Catching Bargains” 

Tliese in regard to loan transactions are contracts 
made with heirs, reversioners, or others who expect 
to become entitled to jiroperty on the death of 
i>()nio third jierson. The lender advances money 
;ind usually takes from the expectant a promis- 
.^>ory note, a ])ost-obit bond, or some other form of 
undertaking to jiay a larger sum of money when 
the third person dies. With such transactions the 
Courts have always been very zealous to interfere 
on c'quitable grounds, to reopen the bargain and to 
prevent an unscrupulous advantage being taken of 
an expectant’s necessity or inexperience. 

A bargain may, however, have been a reasonable 
one in view of the facts known at. the time it was 
entered into, although a very high rate of interest 
was paid. In such a case the Courts will not inter- 
fere. But if the infant 'was young or illiterate, un- 
businesslike, of weak intellect, or so impoverished 
as to be forced to accept a bargain which, in view 
of the facts known at the time of contracting, was 
unfavourable to his interests, the Courts will infer 
that weakness on the one side and extortion on the 
other have prevented true consent. In such a case, 
especially if me bargain was surreptitious and 
made without independent advice, the contract will 
be reopened. What must be shown before relief 
can be granted is that a one-sided bargain has been 
made, and that the expectant was not upon an 
equal footing with the lender at the time of enter- 
ing into the contract. The Court generally orders 
the expectant to repay the amount actually ad- 
vanced., with interest at 4 or 5 per cent. 


Moneylenders 

In ancient Rome, in many foreign countries at 
the present time, and in this country until half a 
century ago, the State has endeavoured to protect 
the weak-minded and necessitous from extortion, 
by what are known as “Usury Laws”. By these 
laws a rigid maximum rate of interest is prescribed. 
Such laws have proved of little use, but the sub- 
ject is still a favourite one with some moralists who 
are not economists. Where the maximum rate%>f 
interest has been fixed so low as to be insufficient 
to recompense a lender for advancing his money 
unless good security was forthcoming, the effect 
has often been to hinder transactions which would 
have enabled a trader to escajDe from a temporary 
stress of misfortune. Any limitations on the free- 
dom of private borrowing must also play largely 
into the hands of companies, which are already in 
a favoured position as borrowers compared with 
private traders. 

Another g’-avc defect in usury laws is the ease 
with which unscrupulous lenders can follow the 
letter ot the law and thwart its spirit. For example, 
if a law forbids more than 25 per cent interest to 
be charged, the lender can advance £1000 at 25 
per cent on condition that the borrower spends 
£750 of it in purchasing worthless goods or shares, 
or in some other way contributes indirectly to the 
lender's profit. 

The only feasible method, if any, of checking 
extortion without hindering genuine, if risky, busi- 
ne.ss transactions is by empowering some Court 
or otlier authority to reoj)en loan transactions ab 
initio. This princij)le is partially adopted in the 
Moneylenders Act, 19(>0, itself a much-debated 
measure, which empowers the Courts to reopen 
loan transactions \\ith professional moneylenders. 
Where, however, the lender is not of this class the 
Courts cannot intervene, however extortionate or 
unfair the bargain may have been, unless actual 
fraud has been practised. 

The investigation of the Court is not confined 
to the particular contract on which the action is 
brought, but is also directed to earlier transactions 
between the parties w'hich have led to the forma- 
tion of the bargain impeached. 

The expression “moneylender” includes every 
person whose business is that of moneylending, or 
who advertises, or announces himself or holds him- 
self out in any way as carrying on that business, 
except genuine pawnbrokers, friendly societies, 
societies registered or having rules certified under 
the Friendly Societies Act, 1896, or under the 
Benefit Building Societies Act, 1836, or the Loan 
Societies Act, 1840, or under the Building Societies 
Acts, 1874-94, bodies incorporated or empowered 



148 


THE LAW OF COMMERCE AND BUSINESS 


by a special Act of Parliament to lend money in 
accordance with such special Act, or bodies corpo- 
rate exempted from registration by order of the 
Board of Trade, or any person “ hona fide carrying 
on the business of banking or insurance, or bona 
fide carrying on any business not having for its 
primary object the lending of money, in the course 
of which and for the purposes whereof he lends 
money The only exception which occasions much 
difficulty is the last one. In each case the fact to 
be determined is whether moneylending is the real 
object and the other business merely a cloak, or 
whether the lending of money is only incidental 
to a genuine business. Solicitors are very often 
obliged to lend money to their clients, but such 
lending is only incidental to their profession. A 
tradesman may find it necessary to give some cus- 
tomers long credit, to accept payment for his goods 
by bills or promissory notes, and to renew or dis- 
count such bills — it may even be advisable to ad- 
vance money to some customers from time to time. 
If his business is genuine, and the Inoney lending 
only incidental, such a tradesman is not a “ money- 
lender", nor is a man who lends money to a few of 
his friends. But a moneylender cannot evade the 
Act by limiting his loan transactions to some par- 
ticular class— such as company promoters — and 
calling himself a speculator in mining promotions 
or some other fancy name. For, although a money- 
lender is usually willing to lend to anyone who 
appears to be fairly substantial, it is sufficient if a 
main source of livelihood is obtained from interest 
or other profits on loans, whether to some par- 
ticular class or no. 

Registration of Moneylenders 

A moneylender as defined by the Act must — 

(a) Register himself as a moneylender under 
his own or the usual name under which he has 
hitherto and is then carrying on business, and in 
no other name, and with the address, or all the 
addresses, if more than one, at whifh he carries 
on his business of moneylender; and 

{h) Carry on the moncylending business in his 
registered name, and in no other name and 
under no other description, and at his registered 
address or addresses, and at no other address; 
and 

(c) Refrain from entering into any agreement in 
the course of his business as a moneylender with 
respect to the advance and payment of money, 
*or taking any security for money in the course of 
his business as a moneylender, otherwise than in 
his registered name ; and 

(d) On reasonable request, and on tender of a 
reasonable sum for expenses, furnish the borrower 
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with a copy of any document relating to the loan 
or any security therefor. 

If he neglects to comply with these provisions, 
a moneylender may be summarily convicted and 
heavily fined, and for any but a first offence im- 
prisoned. A moneylender may not be registered 
and carr 3 ^ on business under more than one name. 
The mere fact that by an error he has been able 
to register himself under two or more names is no 
defence. No prosecution for failing to register as a 
moneylender can, however, be brought without the 
consent of the Attorney-General or the Solicitor- 
General ill England or Ireland. 

Although a money lending business can only lie 
carried on at a registered address, every stage or 
incident of every piece of moneylending biisint'ss 
need not be transacted at the inoiieyk aider's regis- 
tered office. The term “ carrj'tug on business ” 
imports a series or repetition of acts. 

Where a contract is entered into in any but the 
registered name it is void, and the whole bargain 
is annulled. If the moneylender has obtained 
securities from the borrower, the borrower i)r(>- 
bably cannot recover them without repaying the 
principal advanced. When securities are taken in 
the name of a money lending firm whicdi is not, 
or whose members are not, duly registered, the 
securities arc void and cannot be enforced evtm 
by a purchaser for value without notice or know- 
ledge of any defect in the registration. 

Registrations are valid for three years; at the 
end of that time they must lx* renewed. They 
must be made on forms prescribed ; and in Eng- 
land effected at Somerset House (office of the 
Controller of Stamps and Stores), in Scotland at 
the office of the Controller of Stamps and Taxes, 
Edinburgh, and in Ireland at the office of the 
Controller of Stamps and Income Tax, Dublin. 
Sei)arate registration is required if the business is 
carried on in more than one part of the United 
Kingdom. The fee is £1. 

Reopening Loan Transactions 

When the moneylender has duly registered, he 
is entitled to carry on his trade, but the Courts 
may interfere with the bargains he has made, re- 
o|3en them, and readjust the rights of lender and 
borrower. The Moneylenders Act, 1900, does 
not in any way limit the former equitable juris- 
diction of the Courts to grant relief to borrowers 
in cases where such relief was formerly given 
(see “ Catching Bargains ” above). In addition to 
leaving this power untouched, the Act provides 
that loan transactions with a “ moneylender " may 
be reopened by the Court when there is satis- 
factory evidence that the interest or other charges 
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in respect of tfie sum actually lent are “exces- 
sive” SLml that the transaction is in either case 
“ harsh and unconscionable ”, or (except as regards 
Scotland) is otherwise such that a Court of Equity 
would give relief. The meaning of these terms 
presents considerable difficulty, and has given 
rise to decisions and dicta hard to reconcile. The 
meaning of the term “excessive” is supplied by 
the Act itself, for it provides that the Court may 
relieve the borrower “from payment of any sum 
in excess of the sum adjudged by the Court to 
be fairly due in respect of such principal, interest, 
and charges, as the Court, having regard to the 
risk and all the circumstances, may adjudge to be 
reasonabh'”, notwithstanding any previous agree- 
*mcnt or settlement. The Court may order the 
return of any excess, and set aside or revise any 
st'cu ri t y or ^v;.^*ment It is clear that a distinction 
of gu-at importance is to be drawn between secured 
loans and unst^cured loans. In the first case the 
risk may be slight, and even 10 per cent interest 
might be held excessive. With regard to unse- 
cnicd loans it is chvar that no standard rate of 
interest enn be laid down — unless a usury law 
is ])i. u-1 ically re-enactc‘d. The Ck)urts will be very 
slow to hold that interest is excessive if the 
borrower is a man of experience and bUvsiness 
aplitud(‘. The intention of the legLslature was 
t(* (leal with cas(‘s of unbusinesvslike })ersous 
< oming lo mone>U‘nders in order to escajic from 
urg' iit and }»ressing needs, and not to deal with 
tla f asc‘ of i)ersons who were in a jiosition to 
make their own bargain on terms of equality 
witli the moneylender. The fact that an intelli- 
gent man thoroughly understood the terms of 
the bargain he was making, and ac(piiesced in 
them, is a circumstance which the Courts will 
take into account. An exjierienced borrower is 
the best judge of his own jirivate affairs and 
the risk which the lender is taking. Mr. Justice 
Joyce said in the case of Part v. Bond (1905): 
“If an excessive rate of interest be obtained 
merely through the folly or weakness of the bor- 
rower, or his urgent necessity, real or imaginary, 
with knowledge on the part of the lender such 
as he must possess, then in my opinion the trans- 
action is harsh and unconscionable”. Very ex- 
cessive interest and charges may be regarded as 
prima farit ev’dence that a transaction is harsh 
and unconscionable. When excessive interest is 
apparently established in this way, facts showing 
that the bargain is not harsh and unconscionable 
must be proved by the lender. Tlie burden is 
shifted upon his shoulders. It may be broadly 
taken that if interest is at a greater rate than 
100 per cent per annum the lender has to dis- 
prove harshness and unconscionability. This does 


not apply to loans for a very short time — such as 
fourteen days. In that case £5 for a loan of £25 
would not generally be regarded as excessive in- 
terest. The risk run by the lender may be almost 
as great as if the loan were for a year. “ Harsh 
and unconscionable ” iinx-)lies that the borrower 
was not able to bargain on terms of equality. 
An instance of this is often afforded in the case 
of agreements containing a “default clause” wdiich 
the borrower does not understand, or concealing 
the rate of interest by using some such phrase 
as “interest to be at the rate of \d, per £ per 
day”, which looks quite small, but means about 
75 per cent. The insertion of such clauses in an 
agreement throws upon the moneylender the bur- 
den of proving that he had clearly explained the 
effect of the clauses to the borrower or that the 
bargain was a fair and proper transaction. 

It wdll be seen that the Act provides a law for 
dealings with moneylenders very similar to the law 
governing “catching bargains”. In each case the 
borrower must have made a bad bargain and pro- 
mised to pay excessive interest ; in each case the 
transaction must have been harsh and unconscion- 
able. See further on p. 165. 

Ordinary Loans 

To lend on personal security means to advance 
money without tiiking any land, goods, or docu- 
ment ot title to secure repayment, but solely in 
reliance upon tin* substance of the borrower and 
the value of his ])romise to repay. 

In the everyday cases of trifling sums lent by 
one friend to another, no formalities are used. 
With regard to larger amounts, and to dealings 
between mere acquaintances or strangers, the 
borrower often gives a })roniissory note, bill of 
excliange, or 1 O U. (See Chapter YII of this 
Part.) 

Loans on personal security are sometimes secured 
by the .signature of a third person, wdio guarantees 
the repayment, and w'ho may be sued by the 
lender if the principal debtor cannot pay (see 
Chapter VIK of this Part). Post-dated cheques 
are also common forms of borrowing on personal 
security. 

Deposit of Deeds and Documents 
of Title 

When the title to any kind of property has to 
be established by deeds or documents of title, 
that proj>erty can be charged wuth the rei)ayment 
of a debt by depositing such deeds or documents 
with the creditor. A charge of this nature is 
generally called an “ equitable mortgage by de- 
posit”. The title deeds of an ordinary estate, 
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the land certificate of an estate registered under 
the Land Transfer Act, 1897, share certificates, 
share warrants, dock warrants, bills of lading, and 
insurance policies, among many other documents 
of title, are commonly charged in this way. If 
the deposit of documents is accompanied by an 
express verbal or written contract or memorandum, 
the terms will determine the nature and extent of 
the charge, and whether past, present, or future 
advances are secured. But no writing or other 
formality is essential in the case of a mortgage 
by deposit. The mere deix)sit of the documents as 
security of itself creates a charge for the debt then 
owing. It is suflicient to prove that the intention 
was to create a charge. No mortgage is created by 
depositing docutnents of title for safe custody, even 
if money is owing to the person with w^hom they are 
deposited ; but the handing over of title deeds to 
enable a formal legal mortgage to be drawn up is 
evidence of an intention to create a charge. With 
regard to title deeds of land it is not necessary 
that all the deeds should be deposited, or even all 
the material documents, so long as those deposited 
are material, and show a title in the depositor. 


Even an actual deposit is not always necessary. 
A charge can be created by an order wvitten by 
the debtor to a third party in possession of the 
documents of title, to deposit them with, or hold 
them as security for, the creditor. So, too, a 
memorandum of agreement showing an intention 
to deposit title deeds by w'ay of eijui table mort- 
gage, or to charge the pro})erty comprised in them 
with the payment of a debt, has been held to 
suffice. When, however, deeds relating to only a 
part of an estate are deposited, and a verbal pro- 
mise is made to deposit the deeds relating to the 
rest of the estate to secure a debt, only that part 
of the estate for which the title deeds are actually 
deposited is charged with the debt. 

When an equitable charge has been created the 
debtor may pay off the sum due without giving 
the creditor any definite notice^^jtsless an agree- 
ment to the contrary effect has been made. 

The remedies of the creditor who has such a 
charge are to foreclose or to apply to the Court 
for permission to sell the property or for the 
appointment of a receiver. These remedies are 
discussed and explained in the following section. 


MORTGAGES 


Mortgages of Land by Deed 

Under this heading are included both legal mort- 
gages and equitable mortgages by deed. A legal 
mortgage is only possible when the debtor has a 
legal estate to convey and adopts a form of mort- 
gage recognized by law, as distinct from equity — 
a distinction with which none but lawyers and legal 
historians are much concerned. W^hen the debtor 
has only an equitable interest, as, for example, 
when he wishes to create a second mortgage, no 
legal mortgage is possible. In substance and in 
form alike legal and equitable mortgages by deed 
are very similar. 

In farm a legal mortgage is an absolute transfer 
of the land charged with the debt, generally con- 
taining a personal covenant by the debtor to re- 
pay the principal moneys and interest, with a pro- 
viso for the reconveyance of the land to the debtor 
if he repays all principal and interest due within 
some fixed period, usually six months.' 

The following is an ordinary form of mortgage 
of freehold land: — 

Mortgage of Freehold Land 

t 

“This Indenture made the day of 

19. .. between Frank Ethrington Sinclair, of Graseby 
Hall, Graseby, in the County of Warwick, gentleman 
(who together with his heirs and assigns is hereinafter 


called ‘ the mortgagor ') of the one part, and Thomiu> 
Jones, of 189 Sudbury Lane, Merton, in the County of 
Worcester, pork butcher (who together with his cxecii- 
tore, administrators, and assigns is hereinafter called ‘the 
mortgagee ’) of the other part ; 

“ WHEREAS the mortgagor is seised in fee simple* 
free from incumbrances of the lands, tenements, and 
hereditaments hereinafter conveyed 

“ AND WHEREAS the mortgagee has agreed to lend 
to the mortgagor the sum of £15,000 np<m having the 
repayment thereof with interest at 4^ per cent per annum 
secured in the manner hereinafter mentioned, 

“NOW THIS INDENTURE WITNESSETH that 
in pursuance of the said agreement and in considera- 
tion of the sum of £15,000 paid to the mortgagor hy the 
mortgagee (the receipt whereof is hereby acknowledged), 
the mortgagor hereby covenants with the mortgagee to 

pay to him on the day of 19 , 

{six months after the date of this deed) the said sum of 
£15,000 with interest thereon in the meantime at the 
rate of 4J per cent per annum from the date of these 
presents ; AND ALSO so long as any part of the said 
sum of £15,000 shall remain due and owing, to pay to 
the mortgagee interest thereon at the said rate by cnjual 
quarterlj'^ payments on the usual quarter days; 

“AND THIS INDENTURE ALSO WITNESSETH 
that in further pursuance of the said agreement and for 
the consideration aforesaid the mortgagor as beneficial 
owner hereby conveys unto the mortgagee ALL THAT 
piece or parcel of land known as the Graseby Hall Estate 
situate in the parish of Graseby in the County of War- 
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^ together wUh all messuages and buildings thereon, 
and whicli piece or parcel of land is more particularly 
delineated and coloured pink on the plan hereunto an- 
nexed, 

“ TO HOLD the same unto and to the use of the 
mortgagee in fee simple 

“ PROVIDED ALWAYS and it is hereby agreed 

and declared that if the mortgagor shall on the day 

of 19 {the date in the covenant to re- 

pay) pay to the mortgagee the sum of £15,000 with 
interest thereon in the meantime at the said rate of 
4^ per cent, the mortgagee shall at the request and at 
the cost of the mortgagor reconvey to the mortgagor the 
premises hereby conveyed 

“ AND the mortgagor hereby covenants with the mort- 
gagee that he will at all times, so long as any part of the 
said principal sum of £15,000 or any interest thereon 
shall remain due and owing to the mortgagee, insure and 
keep insured all buildings erected or to be erected upon 
the or parcel of land hereby conveyed against loss 

oi^daniage by fire with the Insurance 

Corporation in the sum of £5000 at the least AND will 
pay all premiums payable in respect of such insurance 
wifhin seven days after the same shall become due and 
will (>:i demand produce to the mortgagee his agents or 
servants the {lolicy of such insurance and the receipt for 
the hist payment ^f premium payable in respect thereof 
AND will expend any moneys received under the said 
insurance policy in repairing or rebuilding any buildings 
injured or destroyed by fire or in erecting new buildings 
Hi accordance with plans to be approved in writing by 
the mortgagee. 

[Here will be inserted other conditions and covenants 
suitable to the particular case, e.g. a proviso that the 
mortgagor, fulfilling the other terms and conditions of 
. th(’ contract, may grant mining leases for sixty years.] 

“ IN WITNESS whereof the parties hereto have here- 
unto set their hands and seals this day of 

19 ... 

Terms of the Mortgage 

Mortgages of leasehold and copyhold premises 
will be in a very similar form. In each case the 
title of the mortgagor is recited immediately after 
the description of the parties in clauses starting 
with the word “Whereas”. Then come a recital 
of the agreement for a loan, the acknowledgment 
of the receipt of the money, and the covenant to 
pay interest and to repay capital. This is followed 
by the nominal transfer of the mortgagor's estate 
or interest in the land — in the case of freeholds 
the land is “f^^nveyed” or “granted”; in the case 
of ‘cop^liolds the mortgagor covenants to “sur- 
render” the land; in the case of leaseholds to 
“Remise”, or in other cases to “assign” it. The 
*est of the form is almost exactly the same, of 
whatever nature the property may be, the mort- 
gagor covenanting to do whatever is necessary to 
maintain the security. 


Mortgages of insurance policies and other such 
documents of title may be created in a similar 
form, but would usually be created by deposit and 
memorandum, or simply by deposit— as, for ex- 
ample, with a bank to secure an overdraft or an 
advance. (See also Part IV, Chapter II.) 

Save when special attention is directed to differ- 
ences between them, the remarks which follow 
apply equally to both legal and equitable mort- 
gages by deed. One point, however, must be re- 
membered: a legal mortgagee is entitled to, and 
should insist upon, possession of the title deeds. 

In substance a mortgagor remains the owner of 
the land, and the mortgagee is simply a creditor 
with a charge ui)on it. So long as the mortgagee 
has not given six months' notice to the mortgagor 
to pay off the principal sum, or the mortgagor has 
not allowed the interest to fall into arrear, this 
position is maintained. A mortgagee is, indeed, 
entitled to entei into possession of the mortgaged 
land, but if he adopts this course his position 
is most unenviable. He must account strictly for 
all receipts, and his every action may be subjected 
to a critical scrutiny by the Courts. Entry into 
possession by a mortgagee while interest is not in 
arrear, and while the principal sum is not yet due, 
is so hazardous a proceeding that this right may 
be disregarded. In practice the mortgagor nearly 
always remains in possession. Despite the form 
of the deed, the Courts have held that “once a 
mortgage, always a mortgage” is the most equitable 
maxim. No conditions will be allowed or enfoived 
which tend to clog the mortgagor's power to re- 
deem. A mortgagee cannot enforce, for example, 
any stipulation giving him the first option of pur- 
chasing the estate if the mortgagor wishes to sell, 
nor can a brewer enforce a covenant in a mortgage 
deed compelling a publican, after the mortgage has 
been paid off, to sell no beer other than the mort- 
gagee's. Under any conditions a sale by a mort- 
gagor to a mortgagee is viewed by the Courts with 
the gravest suspicion, while no lease by a mort- 
gagor to a mortgagee can be entertained. 

Apart fr«n any express stipulations to the con- 
trary in the deed, a mortgagor in possession may 
receive the rents and profits of the mortgaged 
estate without accounting for them to the mort- 
gagee in any way, and may bring actions to recover 
such rents and profits, or for trespass or nuisance 
in his own name. He may grant building leases 
for ninety-nine years and ordinary leases for twenty- 
one years; he may cut timber or use up the re- 
sources of the estate so long as he does not thereby 
endanger the mortgagee's security. • 

The great difference between the form and the 
substance of a mortgage by deed is clearly shown 
upon an intestacy. Although in form the iiiort- 
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gagor of a freehold estate has only a right to re- 
deem, upon his death intestate his interest passes 
to his heirs, they taking the estate subject to the 
mortgage debt. Upon the death of the mortgagee 
in whom the legal estate is vested, his interest is 
treated as personal property and devolves on his 
personal representatives. 

The estate of the mortgagor is entitled his “ equity 
of redemption”. This he may sell, dispose of by 
will, make subject to a second or third mortgage, 
and generally deal with as he could with an un- 
mortgaged estate. The equity of redemption is 
lost by the exercise by the mortgagee of his powers 
of sale or foreclosure (see below), by the fraudulent 
creation of a second or other subsequent mortgage 
by the mortgagor, or by the mortgagee entering into 
possession of the mortgaged estate and remaining 
in possession for twelve years without acknowledg- 
ing the mortgagor's title. 

Interest 

If a mortgagee, in order to ensure prompt pay- 
ment, provides, for example, that interest is to be 
paid at the rate of 4^ per cent per annum, but 
that if any quarterly payment remains unpaid for 
twenty-one days, then interest is to be paid at the 
rate of 5 per cent per annum, the Courts will not 
enforce this provision. The proper way to obtain 
this result is to stipulate that interest is to be 
at the rate of 5 per cent, but that if paid within 
twenty-one days from the time when it becomes 
due, any quarterly payment need only be made at 
the rate of 4^ per cent. This method of remission 
will be enforced by the Courts, which view penalties 
with disfavour. Compound interest can only be 
charged when there are express stipulations for it 
in the mortgage deed. 

If the mortgagor fails to pay the interest on the 
mortgage debt, the mortgagee has three remedies. 
As already pointed out, he will be ill advised to 
enter into possession of the land, for, though he 
can deduct the interest due to him from the rents 
and profits he collects, his actions will be liable 
to review by the Courts, he must account not only 
for moneys received, but also for all moneys which 
he might by diligence have collected, and at best 
he will be doing the work of a steward of an estate 
without receiving any remuneration. 

The most simple remedy, if the mortgagor is 
solvent, is to sue him under the personal covenant 
to pay interest contained in all well-drawn mort- 
gage deeds. The third method is by appointing 
a receiver. Unless such a power is expressly ex- 
cluded by the mortgage deed a receiver can be 
appointed (1) when interest has been in arrear for 
two months; (2) when the mortgagor has broken 


any of the covenants or conditicns in the deed 
other than those for payment, or (3) wHn notice 
to pay oflT the mortgage has been given and for 
three months the mortgagor has failed so to do- 
A great advantage in a receivership is that a receiver 
is not regarded as the mortgagee’s agent, but as 
the agent of the mortgagor. He charges a com- 
mission on the moneys he collects. His duties are 
to collect the rents and profits and to apply them 
to the upkeep of the estate, his own remuneration, 
and payment of interest to the mortgagee in that 
order. The balance, if any, goes to the mortgagor. 

Recovery of the Mortgage Debt 

A mortgage is generally intended by both parties 
to be something more than a temporary loan. In 
accordance with this general intention a mortgagor 
cannot repay nor can a mortgagee call in his money 
without giving six months’ notice of his intention 
so to do, or, in the case of the mortgagor, by pay- 
ment of six months’ interest in lieu of notice. If 
the mortgagor fails after notice to pay, the mort- 
gagee can proceed to recover it by action u]>on the 
covenant to repay contained in the deed. Even if 
there is no such covenant he can bring an action 
for money lent. These methods are only of use 
if the mortgagor is solvent apart from the estate. 
Another remedy, and the oldest one, is to foreclose 
the mortgage. A date is fixed by the Court uj.)on 
or before which the mortgagor must pay off his 
indebtedness. If he fails to do so he ceases to have 
any claim or interest in the mortgaged land, which 
becomes the absolute property of the mortgagee. 
By far the most convenient and common remedy 
is to sell the estate. A sale may be ordered by 
the Court in an action for foreclosure, or the right 
of sale may be given by express terma.i’'-’^^, -*"Hjrt- 
gage deed. But unless the deed negatives such 
a power a mortgagee is entitled to sell the esUite 
when interest has been in arrear for two months, 
or when the mortgagor has broken a provision in 
the deed other than the covenant for payment of 
principal or interest, or when notice to pay off the 
debt has been given and there has been for three 
months failure so to do. The sale may be either 
by public auction or by private treaty. The mort- 
gagee is not bound to study any interest hut his 
own, and need not defer selling until a favourable 
opportunity. A sale “by order of ♦^he mortgagee” 
is generally at a sacrifice. A mortgagee cannot be 
called to account unless he has acted dishonestly 
or with gross negligence. The moneys realized Jb^ 
the sale must be applied in order to the payment 
off of any prior mortgage charges or other encum- 
brances, to the payment of the expenses of the sale 
and the mortgagee’s own debt, and to the payment 



Chap. XIl] 


MONEYLENDING, MORTGAGES, AND LIEN 


153 


of other subseqiisnt charges. The balance, if any, 
belongs to, the mortgagor. 

The mortgagee’s remedies are concurrent, not 
alternative. In other words, by exercising some 
one of them he is not debarred from resorting to 
another. If, for example, he sells the land but the 
proceeds are not sufficient to reimburse him, he 
may bring an action to recover the balance on 
the covenant to repay. 

Priority of Mortgages 

This question seldom, if ever, arises unless the 
mortgagor has been dishonest; but, given a dis- 
honest mortgagor and careless mortgagees, compli- 
• cations may ensue. In the ordinary cases where 
there are two or three mortgagees on the same 
j)roperty the mortgage hrst created is the first 
charge* on the property; the second mortgagee will 
be informed of the existence of this charge and 
will, to his knowledge, only have a second claim 
on the property, and so on. 

i^ut let us suppose that A has in the past taken 
a lease of certain proj)erty and has subsequently 
actjuiied the freehold. A is dishonest and wishes 
to raise money before leaving the country, Pur- 
porting to mortgage his leasehold interest, he may 
deposit the lease with B. He may grant a legal 
mortgage of his freehold to C. If he can make 
some plausible excuse for retiiining or not pro- 
ducing the title deeds to the freehold, he can 
raise further sums by a later mortgage to D. 

Wlien the Courts have to determine the priority | 
'of rival mortgagees they adopt these rules, in the 
following order: — 

1. If a subsequent mortgagee was aware, or by 

due prudence would have become aware, 
charge, his charge is postponed 
to the charge of which he knew or should 
have known. 

2. If any mortgagee has been negligent and has 

by his conduct permitted the fraud, he 
loses the priority he might otherwise have 
had. 

3. If none is specially to blame, the mortgagee 

in whom is vested the legal estate has 
priority. 

4. If none has the legal estate, priority of time 

gives priority of right. 

If a mortgag^'^ who is entitled to their custody 
allows a mortgagor to obtain possession of the 
title deeds he is generally held to have facilitated 
the fraud. To advance money when the deeds 
are not forthcoming is negligence unless such 
non -production is accounted for by a reasonable 
excuse. 


Tacking and Consolidation 

Consolidation is now of rare occurrence, and can 
only take place when power to consolidate is ex- 
pressly given in a mortgage deed. If A has ad- 
vanced money on two separate mortgages to B on 
two separate estates, and if power to consolidate 
is contained in either deed, A can refuse to allow 
B to redeem one mortgage without redeeming the 
other. If one estate has increased and the other 
decreased in value this power is of great use. 

Tacking is a useful right when the legal estate 
has passed by mortgage. The mortgagee who has 
the legal estate, and who advances a further sum 
on the security of the same property, may tack this 
further advance to the sum due to the original 
mortgage. If in the meantime a second mortgage 
has been created of which the first mortgagee had 
no notice at the time he made the second advance, 
both his advances take precedence of the second 
mortgage ; but not if he had notice. Second and 
subsequent mortgagees should always give notice 
of their mortgages to the first mortgagee if he has 
the legal estate. Another and similar instance of 
tacking occurs where a person, ignorant of the 
existence of a second mortgage, advances money 
on mortgage of land which is subject to a first 
legal mortgage. If he subsequently purchases the 
legal mortgage on learning of the second mortgage 
he can tack his original advance on to the legal 
mortgage and take priority over the second mort- 
gagee. 

Tacking can never occur unless the legal estate 
is mortgaged. 

Mortgages of Leaseholds 

There are two ways in which mortgages of lease- 
holdc> can be effected, by assignment and by sub- 
demise. If the mortgage is by assignment the 
whole term of the mortgagor’s leasehold interest is 
assigned and the mortgagee is responsible to the 
lessor for the rent and for the performance of other 
conditions ij^ the lease. At all events when the 
conditions are onerous, taking a mortgage by w'ay 
of assignment is a risky proceeding. 

If the mortgage is by sub-demise, the mortgagor 
demises the premises to the mortgagee for the 
whole of his term less one or two days. In this 
way there is no privity of estate between the lessor 
and the mortgagee, and the mortgagee is not re- 
sponsible for rent and performance of covenants. 
In both cases the mortgagor will covenant with 
the mortgagee to preserve the security by paying 
the rent and performing all the covenants and 
conditions of the head lease. 
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PLEDGES 


It now remains to deal with loans on the secu- 
rity of goods. If the goods are deposited with the 
lender of money they are called pledges. If the 
goods are retained by the borrower, bills of sale 
are created in England and Ireland. In Scotland 
a charge on corporeal moveables can only be made 
by delivery and giving possession to the creditor. 
In Ireland bills of sale are regulated by the Acts 
of 1879 and 1883. 

Certain rights to hold the goods of a debtor 
until a debt is discharged are called liens. 

Under the heading of pledges comes one special 
kind of pledge known as a “ pawn ”. First, however, 
of pledges other than pawns. If a time for the 
redemption of a pledge is appointed, neither party 
can call upon the other to make or receive payment 
of principal and interest, nor to take back or give 
up the article pledged, until that time arrives. 
When the fixed time has elapsed and the borrower 
has failed to redeem, the lender may sell the pledge, 
deduct principal, interest, and costs, and return 
the balance to the borrower. In the case of pledges 
other than pawns the pledgee cannot himself buy 
the goods. Until the sale, even if the time agreed 
upon has passed, the borrower can insist on redeem- 
ing his pledge on payment of the whole sum due 
for debt, interest, and costs. In cases where no 
time is fixed, the lender must give reasonable notice 
before selling his pledge. In either case the lender 
is entitled to use the pledge, if from its nature it 
will not be the worse for use. But if use damages 
the pledge it must not be used. Thus, if a ring is 
pledged the lender may wear it ; not, however, if 
the article pledged is an article of clothing. 

A lender may, instead of selling the pledge, 
bring an action against a borrower who has made 
default in payment of principal or interest; and 
an action for the balance due may be brought if 
on the sale of a pledge the proceeds are insufficient 
to meet the debt, interests, and costs of the lender. 

An action for the money is only hrojight as a 
matter of practice when the article pledged has 
deteriorated in value, has been lost, or has perished 
through no fault of the holder of the pledge. If, 
for example, a horse which has been pledged dies 
from natural causes, the pledge has perished, but 
the pledgee has a right to recover his debt and 
interest. If a pledge is damaged, lost, or destroyed 
through the fault of the pledgee, the pledgor can 
bring an action to recover the value of the article, 
less his debt and interest thereon. In the case of 
pledges, no formality or writing is required ; but 
if there is a written agreement it will require a 
stamp, and its terms will govern the contract. 


Fraudulent pledges by mercantile agents stand 
in an exceptional position. A pledge of goods or 
documents of title by a mercantile agent for a pre- 
sent consideration is valid if the lender is ignorant 
of any defect in the agent’s title. Thus a pledge 
is good although the agent has been forbidden to 
pledge the goods or documents, or although the 
agent has retained possession of them after the 
ovrner has ordered him to return them to himself 
or to another agent. (See Chapter VI of this Part.) 
A pledge to secure an old debt stands in a different 
position. The lender then only acquires over the 
pledge the right, if any, which the agent had at 
the time when he pledged the goods or documents 
of title. 

Pawns 

The peculiar position of pawnbrokers and the 
statutory conditions with which they must comply 
in carrying on their business have been dealt with 
in Part I, Chapter XIII. In this section it is only 
the relations between the pawner and the pawn- 
broker which are considered. A pawn is an article 
pledged for a sum not exceeding £10 with a pawn- 
broker. A pawnbroker is any person who carries 
on the business of taking goods by way of security 
for sums lent not exceeding £10. This does not 
mean that a pawnbroker may not advance more 
than £10 upon any article pledged with him, but 
in such a case the ordinary law applies to the pledge 
and it is not a pawn. Needless to say, an isolated' 
instance of lending some small sum and taking 
goods as security does not constitute the lender a 
pawnbroker, nor does a constant practice of lend- 
ing more than £10 on a deposit of ^liese 

cases the ordinary law of pledges applies. A pawn- 
broker need not register himself as a moneylender 
so long as he confines himself to pawns, nor will a 
solitary loan for profit of more than £10 be a breach 
of the Moneylenders Act. A pawnbroker must 
not take articles in pawn from any person who 
appears to be intoxicated, nor from anyone ap- 
parently under twelve years of age, nor, within 
the metropolitan police area, from anyone who 
appears to be under sixteen years old. Some 
classes of goods must not be taken in pawn at all 
— the principal of these are mili^-^^v equipments, 
naval or other public stores, policemen's* Clothing, 
goods marked “ workhouse”, unfinished or partially 
manufactured textiles, or tools for manufacturing 
textiles, or linen goods, clothes, or materials known 
to have been entrusted to the pawner or some 
other person for washing, mending, or making up. 
In certain dockyard towns it is illegal knowingly 
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to take in pawn ilaval clothes. It is always illegal 
for a pawnbroker to buy or take in pawn a pawn 
ticket issued by another pawnbroker. 

A pawnbroker, on taking an article in pawn, 
must give the pawner a pawn ticket, and must 
not take the article in pawn unless the pawner 
takes the ticket. A distinction must be drawn 
])etween pawns for lOs. or less, pawns for 405. or 
less, and pawns for over 40s. The law regulat- 
ing these different classes may best be seen by 
noticing the statutory form of a pawn ticket for 
an article pawned for less than 10s. and comparing 
the differences in the form of tickets for articles 
on wdiich more than that amount is advanced. 

% 

Form of Pawn Ticket 

For loan oj ten shillings or under 

Pawned with [John Smith], Pawnbroker, 

[286 High Street, Whitechapel], 
this . . . day of 19 

by [Henry Williams] of [25 King Street, Holborn], 
for the sum of [ten] shillings, 

[One Black Frock Coat]. 

The Pawnbroker is entitled to charge: 

Foi tins ticket one halfpenny. 

For profit on each two shillings or part 
of cwo sill 11 mgs lent on this pledge for 
not more than one calendar month - one halfpenny. 
And so on at the same rate per calendar month. 

Afi( T the first calendar month any time not exceed- 
'iig foiirtetn days will bt- charged as half a month, and 
any time exceeding fourteen days and not more than one 
.'month will be charged as one month. 

This pledge must be redeemed within twelve calendar 
months and seven days from the date of pledging. At 
the end of that time it becomes the jiroperty of the Pawn- 

If is destroyed or damaged by fire the 

Pawnbroker will be bound to pay the value of the pledge, 
after deducting the amount of the loan and profit, such 
value to be the amount of the loan and profit and twenty- 
five per cent on the amount of the loan. 

If this ticket is lost, mislaid, or stolen, the pawner 
should at once apply to the Pawnbroker for a form of 
declaration to be made before a magistrate, or the Pawn- 
brtiker will bo bound to deliver the pledge to any person 
who produces this ticket to him and claims to redeem the 
same. 

Wliore the lorin is 5s., or under, the pawnbroker 
may charge \d. frjT* the form of declaration ; if the 
luuiriTTrreTtfTKan 5s. he may charge Id, 

The form of a pawn ticket for a sum exceeding 
10s., but not exceeding 40s., differs from the above 
form in two respects. A pawnbroker may charge Ic^. 
for the pawn ticket, and instead of the provision 
for redemption the following provisions apply:— 

“ If this pledge is not redeemed within twelve calendar 


months and seven days from the day of pledging, it may 
be sold by auction by the Pawnbroker, but it may be re- 
deemed at any time before the day of sale. 

“ Within three years after sale the pawner may inspect 
the account of the sale in the Pawnbroker’s books on pay- 
ment of one penny, and receive any surplus produced by 
the sale. But deficit on sale of one pledge may be set off 
by the pawnbroker against surplus on another.” 

The form of a pawn ticket for a sum above 40s. 
is identical with a ticket for a sum above 10s. and 
not above 40s., save for the charge for interest 
which may be may be made, and which is — 

“ For profit on each two shillings and 
sixpence or part of two shillings and 
sixpence lent on this pledge for every 
calendar month or part of a calendar 
month ------ one halfpenny.” 

A pawnbroker cannot purchase a pawn directly 
or indirectly from the pawner, but he is entitled 
to bid for and purchase such pawn at a sale by 
auction made in accordance with the provision.s 
of the l\iwnbrokers Act, 1872, and on such pur- 
chase he is to become the absolute owner of the 
I article. In any event, when a pawn is sold by 
auction the pawnbroker must enter in a sale book 
the date and place of sale, the name and place 
of business of the auctioneer, the number of the 
pledge in the pledge book, the date of pawning, 
name of pawner, amount of loan, and amount for 
which the pledge was sold. 

A pawnbroker need not deliver up a i)ledge 
unless the pawn ticket for it is delivered to him 
or a declaration has been made by the pawner 
before a magistrate that he has lost the pawn 
ticket. To deliver up the pawn without receiving 
back the ticket or a form of declaration would 
be most dangerous, for the holder for the time 
being of such a ticket is presumed to be the 
person entitled to redeem the pledge, and in ordin- 
ary circumstances the pawnbroker must, therefore, 
hand it over to anyone presenting the ticket on 
payment of his proper charges. If anyone with- 
out a right so to do is detected endeavouring to 
redeem a pa^’n, the pawnbroker should hand him 
over to the })olice. So also if the pawnbroker is 
offered articles by way of pawn which he reason- 
ably suspects of being illegally obtained, and if the 
pawner refuses to or cannot satisfactorily account 
for the possession of the goods he offers to pawn, 
the pawnbroker may seize him and the goods and 
give him into custody. In such a case a magis- 
trate may grant the pawnbroker a certificate for 
a reasonable sum to compensate him for his ex- 
penses, trouble, or loss of time. If goods which 
have been stolen or fraudulently obtained are 
pawned, then, on conviction of the criminal, and 
on proof of the owership of the goods, the Court 
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may order the pawnbroker to deliver them up 
to the owner either on payment to him, by the 
owner, of the loan or a part of the loan, or without 
any payment at all. 

If a pawn is lost, destroyed, or damaged through 
the default, neglect, or misbehaviour of a pawn- 
broker, the pawner can recover damages for any 
injury thereby caused to him, either by action in 
a County Court or at Petty Sessions. 

Subject to some formal variations, the same law 
applies to Scotland; in Ireland pawnbroking is 
regulated by special Acts. 

Special Pawning Contracts 

Notwithstanding anything in the Pawnbrokers 
Act which is in apparent contradiction, a pawn- 


broker may make a special contract with a pawner 
in respect of a pledge on which the pawnbroker 
makes an advance of more than 40s., provided 
always that — 

1. The pawnbroker at the time of the pawning 
must deliver to the pawner a special contract 
pawn ticket signed by the pawnbroker. 

2. A duplicate of the special contract pawn 
ticket must be signed by the pawner and ke[>t 
by the pawnbroker. 

The ordinary provisions applicable to pawns 
apply to these special bargains, save in so far 
as their application is excluded by the express 
terms of the special contract. 

The special contract pawn ticket must be in 
the form provided for such special contracts in 
the third schedule to the Pawnbrokers Act, 1872. 


BILLS OF SALE 


Bill of sale is an expression including various 
documents which evidence the transfer of goods 
and chattels. The term is most usually ajiplied 
to a document conditionally transferring goods as 
security for an existing debt or for the repayment 
of money lent. It also includes absolute bills of 
sale which are briefly dealt with in the following 
paragraph, and also the document which transfers 
any share in a British ship (see Part VI). 

Save in the following subheading, the term is 
restricted to its most usual meaning. 

Absolute Bills of Sale 

Absolute bills of sale are documents transferring 
the whole property in goods to the grantee, the 
goods themselves remaining in the posses.sion of 
the grantor; for example, declarations of trust and 
post-nuptial settlements. Documents of title to 
goods used in the general course of business, 
such as dock warrants and bills of lading, are 
not included under this term, nor are ante-nuptial 
settlements and assignments for tb? .benefit of 
creditors. 

An absolute bill of sale need be in no particular 
form, but it will be valid only as between grantor 
and grantee unless it complies with three require- 
ments; if it does comply with them, the bill is 
valid against everyone. These requirements are— 

1. Registration and filing in the central office in 
the same fashion and with the same formalities as 
ordinary bills of sale which must be renewed every 
five years 

2. The consideration must be properly set out 
in the bill. 

3. The grantor must execute the bill, and his 


execution must be attested by a solicitor, who 
must have explained to the grantor the nature 
and effect of the document he is signing. 

Validity of Ordinary Bills of Sale 

To determine whether any given document is a 
bill of sale, the sole test to be applied is whether 
the intention of the lender was to get security for 
n loan by a charge on goods. If so, whatsoever it 
may purport to be, the document is a bill of sale. 
To be a valid bill it must comj)ly with the follow- 
ing requirements: — 

1. The amount of the loan secured must not Ixj 
less than £ 30 . The consideration for which the 
bill was given must be truly stated. If the con- 
sideration is falsely or inadequatelj^-f^wtfeAv the 
goods comprised in the bill of sale are not charged, 
but the covenant to repay may be enforced. The 
bill of sale must be certain in time; it is not 
possible to make the loan repayable on demand 
or three months after demand. Nor must the 
grantor’s liability be merely contingent. A bill 
of sale given as an indemnity to a surety is for 
this reason void. 

2. The bill must be in accordance with a pre- 
scribed form (see below). 

3. The bill must have a schedule written on it, 

or annexed to it, containing an ’Qventory of the 
goods it comprises. * 

4. The bill must be executed by the grantor and 
his execution must be attested by an independent 
credible witness. 

5. The bill must be duly registered, or else tlie 
goods are not charged, although the covenant to 
repay may be enforced. 
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The Form of the Bill 

All bills of sale must be in accordance with 
the form contained in the schedule of the Bills of 
Sale Act, 1882: the only portions of the following 
precedent which may be varied with safety are 
printed in italics. 

This Indenture made the day of , 19... ^ 

between Prank Sinclair of 958 Eardlcy Road, Birming- 
ham, gentleman, of the one part, and Joshua Field of 
89 1 Upton Street, Birmingham, silk merchant, of the other 
part, witnesseth that in consideration of the sum of £50 
now paid to Frank Sinclair by Joshua Field, the receipt 
of which the said Frank Sinclair hereby acknowledges 
^or ivhateier else the consideration may he), he the said 
Frank Sinclair doth hereby assign unto /oaAwa Field, his 
executors, administrators, and assigns, all and singular 
the several chattels and things specifically described in 
the schedule hereto annexed by way of security for the 
payment of the sum of £50 and interest thereon at 
the rate of . per cent per annum {whatever may he 
the rate). And the snid . Frank Sinclair doth further 
agree and declare that he will duly pay to the said 
Joshua Field the principal sum aforesaid, together with 
the interest then due, by equal quarterly payments of 
£12. 10s. on the usual quarter days (or whatever else 
may be the stipulated times of payment). 

And the said Frank Sinclair doth also agree with the 
said Joshua Field that he will throughout the continuance 
of this security keep the said several chattels and things 

insured against loss or damage by fire with the 

Insurance Corporation in the sum of £60 at 

least. And will punctually pay all rent which shall become 
payable by him for the premises on which the said several 
chattels and things are kept. {Other covenants for the main- 
tenance or defeasance of the security are permissible.) 

Provided always that the chattels hereby assigned shall 
not be liable to seizure or to be taken possession of by 
the said Joshua Field for any cause other than those 
specifif ^ m auc tion seven of the Bills of Sale Act (1878) 
AmeffUiiSll|P^SSR, 1882, 

In witness whereof the parties to these presents have 
hereunto set their hands and seals the day and year first 
above written. 

Signed and sealed by the said Frank Sinclair 
in the presence of me, Henry Matfidd of 
17 St. John's Road, Handsworth, in the 
County of Worcester, clerk. 

The Schedule 

The goods and chattds as under now being at 958 Eardley 
Road, Birmingham : — 

1 hl/ick mare and foal. 

armchairs, sofa and 8 small chairs 
in walnut, mahogany table and sideboard. 
Drawing-room suite in walnut {upholstered in blue), sofa, 

^ 4 armchairs, 6 small chairs. 

Inlaid ivory table {top cracked) and cedar -wood writing 
desk. 

4 mahogany wardrobes (one damaged), 

1 Bechstein piano, 

1 Chesterfidd couch (in study). 


The statement of the consideration for the bill 
must be an accurate description of the benefit of 
the grantor from the bargain. 

A bill of sale which is not in accordance with 
the above form is wholly void. A mere verbal 
divergence which does not in any way alter any 
of the legal consequences of the words used in this 
form would not invalidate the bill. It is, however, 
very risky to make any alteration, as the Courts 
are strict in interpreting this rule. If the bill of 
sale is even slightly at variance, it does not charge 
! the goods purported to be assigned, nor can any 
j action be brought on the personal covenant to 
i rejiay, the whole instrument being void. The 
schedule must contain a sufficient description of 
the goods to identify them clearly. One item in 
the above schedule — “ one black mare and foal ”, 
for example — would under ordinary circumstances 
j be sufficiently described; for usually a man would 
possess only one black mare. If, however, this bill 
had been given by a horse-dealer who had more 
than one black mare with a foal, it would be 
otherwise, and no charge upon any of his black 
mares with foals would be created. The schedule 
must include all the articles sought to be charged; 
if there is no schedule, the bill of sale is void. 
The schedule must not include after-acquired 
property save in the case of “(1) any growing 
crops separately assigned or charged, where such 
crops w^re actually growing at the time when the 
bill of sale w^as executed; (2) any fixtures sepa- 
rately assigned or charged, and any plant or trade 
machinery wffiere such fixtures, plant, or trade ma- 
chinery are used in, attached to, or brought upon 
any land, farm, factory, workshop, shop, house, 
warehouse, or other place in substitution for any of 
the like fixtures, plant, or trade machinery specific- 
ally described in the schedule to such bill of sale”. 

To this rule there is one apparent exception. 
In a note to the form of a bill of sale it is stated 
that other covenants for the maintenance of the 
bill are permissible. It has been held that the 
form is not vitiated, nor the rule against as- 
signing after* acquired property infringed, if the 
grantor assigns “also all chattels and things which 
might at any time during the continuance of this 
security be substituted for the chattels and things 
specifically described in the schedule ”, and cove- 
nants are permissible to replace such of the 
chattels and things assigned as become worn out, 
by other articles of equal value, so as at all times 
to maintain the total value of the security. 

Registration 

Bills of sale must be registered wuthin seven clear 
days of their execution. To avoid registration it 
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was once a common practice to create fresh bills 
every seven days. This is now forbidden, and no 
fresh bill charging the same goods can be created 
between the same parties save to correct a genuine 
error in the earlier bill. The bill must be registered 
in the Bills of Sale Department of the Central 
Office at the Royal Courts of J ustice, London. A 
copy of the bill with the schedule annexed is made, 
and this, together with the original and an affidavit 
showing the date on which the bill was executed, 
and speaking to its proper execution and attesta- 
tion, and a description of the residence and occu- 
pation of the grantor and every attesting witness, 
must be taken to the registrar, whose duties are 
performed by any of the masters of the Supreme 
Court. The registrar files the copy and the affi- 
davit and enters them in a register of bills of sale, 
which may be inspected by anyone on payment of 
a small fee. Extracts may be taken and copies 
obtained. 

If it appears upon the affidavit accompanying 
the bill that either the address of the grantor or 
the goods charged are outside the London Bank- 
ruptcy district, the registrar must, within three 
clear days after registration, transmit an abstract 
of the contents of the bill to the County Court re- 
gistrar in whose district such places are situated. 
The County Court registrar files these abstracts, 
and any person may, upon payment of a small lee, 
inspect, make extracts from, or get copies of such 
abstracts. Registration holds good lor five years, 
and must be renewed at the end of that period. 
The effect of non-registration or of a faulty regis- 
tration is to make void any charge on the goods, 
but an action can be maintained on the personal 
covenant to pay principal and interest. 

A bill of sale, like a mortgage by deed of land, 
appears to give to the grantee an absolute transfer 
of the mortgaged property, but, in fact, the grantor 
remains the owner so long as he performs his part 
of the contract. Personal chattels assigned under 
a bill of sale are not liable to be seized or taken 
possession of by the grantee for any other than the 
following causes: — 

1. If the grantor makes default in payment of 
the sum or sums of money thereby secured at the 
time therein provided for payment, or in the per- 
formance of any covenant or agreement contained 
in the bill of sale and necessary for maintaining 
the security. (For example, a breach of the cove- 
nant to insure the goods, or to replace worn-out 
articles so as to maintain the total value of the 
-security). 

2, If the grantor becomes bankrupt or suffers 
the goods or any of them to be distrained for rent, 
rates, or taxes. 


[Part III 

3. If the grantor fraudulently*" either^ removes or 
suffers the goods or any of them to be removed 
from the premises. 

4. If the grantor does not, without reasonable 
excuse, upon demand in writing by the grantee, 
produce to him his last receipts for rent, rates, and 
taxes. 

5. If execution has been levied against the goods 
of the grantor under any judgment at law. 

When any of these causes has entitled the 
grantee to seize the goods he must not remove 
them for five clear days, and must relinquish them 
if the cause of seizure is done away with within 
that time — if, for example, the instalment and the 
expenses of seizure are paid, or if the expense;^ 
of seizure are paid and the receipt for rent is 
produced. The grantor may apply to the Court 
within the five days to restrain the sale.' When 
five clear days have passed, the grantee may re- 
move and sell the goods, satisfy his claim from 
the proceeds, and hand over the balance to the 
grantor. If the grantor assents, the goods may 
be removed before five days have elapsed. This 
is of importance, for so long as the goods are on 
the grantor's premises the fact that they are sub- 
ject to a bill of sale will not protect them trom 
distress for rent, rates, or taxes. Even if the grantee 
removes his goods before the five days have elai)sed, 
so as to prevent them from being distrained upon, 
the person distraining cannot follow up the goods 
and seize them. Until the goods are removed the 
landlord's distress for rent or a distress for rates or 
taxes bikes precedence of the right of the grantecr . 
to seize. When the goods are seized and removed 
by the grantee his claim cannot be defeated. The 
five days’ grace is given by law in the interests of 
the grantor, not of anyone distraiji^ing.^If, in a 
distress, goods are taken, some of which are, and 
some of which are not, subject to a bill of sale, 
the grantee is entitled to “marshal the assets”, 
that is to say, if more goods have been distrained 
than suffice to satisfy the distress, he can claim 
that the goods not subject to his charge are to be 
held to be the primary source from which the dis- 
tress must be satisfied. 

When the principal sum, interest, and costs, if 
any, have been paid in full, the grantee signs a 
document showing that his claim has been satis- 
fied. This document and an ^affidavit verifying 
such satisfaction are produced before the regist. * 

If everything is in order the registrar directs an 
entry of satisfaction to be made, and the consent 
and affidavit are filed in the Central Office. ' If 
abstracts of the bill have been filed in local county 
courts the registrar must send to the registrars of 
such courts notice of satisfaction of the bill. 
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LIEN 


Lien is a right to retain property or goods, or 
documents of title, apart from any mortgage or 
pledge, until debts or charges, costs or expenses 
incurred have been paid. The term “equitable 
lien” is also applied to the charge of a vendor 
of land upon the land for any portion of the 
purchase money not yet paid, or the charge of 
the purchaser for his deposit or return of pur- 
chase money in the event of the sale being abor- 
tive. It also includes a trustee’s charge upon the 
trust property for his expenses. But here we 
speak of commercial liens; which are particular 
and general. 

A particular or specific lien is a right to retain 
the parti(“ular property in respect of which the 
debt is due. A general lien is a right to retain 
property as security for the general balance due on 
the transactions between the parties. Particular 
liens attach as a matter of law in the case of goods 
carried ; goods stored or warehoused ; or goods upon 
which repairs havp been done. A seller has a lien 
on goods sold in his possession until payment of 
the jirice. (See also Chapter VI of this Part, 
and “Maritime Lien”, Part VI.) 

The law favours particular liens, and, broadly 
speaking, all who have repaired, preserved, made 
up or ex})ended labour upon goods may retain 
those goods until they are reimbursed. Thus a 
carrier can refuse to hand over parcels in his pos- 
session until his charges are paid. A seller of goods 
can refuse to part wdth them unless payment or 
security is forthcoming. A lien cannot, of course, 
attach to goods if an agreement, express or im- 
plied, to the contrary has been made— as, for ex- 
ample* if the Hoods have been sold on credit. 
Accepting security, tender of the debt, or delivery 
of the goods to the debtor terminates a lien. (See 
also Chapter VI of this Part.) 

General liens are created by agreement or by a 
customary course of dealing between the parties. 
The usage must be certain, reasonable, not in- 
consistent with the law generally and locally estab- 
lished, and universally acquiesced in amongst the 
traders affected. The lien of solicitors, bankers, 
innkeepers, factors, warehousemen, wharfingers, 
stockbrokers, and dyers are generally established. 
A.^'ilar right is claimed, but not yet established, 
by printers and other classes of trailers. A lien 
created by express contract will be of such a 
nature and extent as the terms of the contract 
determine. Other general liens will only be in- 
ferred where strictly proved and where the custom 
is a reasonable one. The extent of the lien will 
in such a case depend upon the custom. 


Solicitors 

Solicitors have, generally, a particular lien upon 
a judgment debt recovered through their instru- 
mentality for their costs in that particular action, 
and in cases where property other than money is 
recovered by them in a legal action, the Court 
before which the proceedings were heard may grant 
the solicitor a charging order for his costs upon 
the property recovered. In addition to these rights 
a solicitor has a general lien upon a client’s title 
deeds, documents, and papers (other than an original 
will or Court records) in his hands for his general 
costs. 

The general lien of a solicitor is merely a right 
to keep back froni his client the deeds and papers 
which he holds as solicitor until his bill of costs is 
satisfied. It is a right derived entirely through his 
client, and eanTX)t go beyond the right of the client 
himself. If the client’s right to the deeds which 
came into the solicitor’s hands is absolute, so will 
be the right of the solicitor. If the deeds when in 
the hands of the client are subject to any rights 
outstanding in third parties, such rights will follow 
the deeds into the hands of the solicitor. Papers 
to which a lien can attach must have come to the 
solicitor in his capacity of solicitor, and if deposited 
with him as security for some particular portion 
of the costs only, cannot be retained for other costs. 
The right of lien extends to costs and expenses 
due to a solicitor in his professional capacity and 
cannot be exercised to secure payment of personal 
advances. On the bankruptcy of a client the 
solicitor s lien continues to attach to papers in his 
hands before the bankruptcy, but not to those he 
receives after the bankruptcy. (See also Chapter 
XXVI of this Part.) 

Innkeepers 

Innkeepers fire responsible, apart from certain 
statutory limitations, for goods deposited at the 
inn by guests, and are bound to afford such ac- 
commodation as they possess to all travellers and 
to their goods if the traveller can pay the custom- 
ary charges. 

Under these circumstances it is not strange to 
find that innkeepers possess a general lien on any 
goods received with the guest until he has paid his 
bill. This lien is not confined to the guest s own ^ 
property, but extends to all the goods he brings 
with him. For example, the samples of a com- 
mercial traveller may be retained as security for 
the payment of his account. If a guest becomes 
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indebted to an innkeeper for board or lodging, or 
for the keep of his horses or other animals, and 
leaves any goods behind him for six weeks without 
paying the debt, then, in addition to his power of 
retaining the goods, an innkeeper, as an exceptional 
statutory privilege, may sell them by auction. He 
must, a month previously, advertise his intention 
to sell the goods, describing them and giving the 
name of the guest, in a London and in a local news- 
paper. (See also Chapter XVIII of this Part.) 

Bankers and Others 

Bankers have a general lien for a customer’s debt 
on all his moneys and securities in their hands. 
(See Part IV.) 

Factors, wharfingers, and the other tradesmen 
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possessed of a lien have a right^ to retain the goods 
of their debtors until their debts are liquidated. 
(See Part V.) In any case no lien can attach to 
property coming into the creditor’s hands under 
an agreement or understanding which impliedly 
precludes the right. For example, the lien of a 
banker would not attach to securities deposited 
with him for safe keeping. But in some few in- 
stances goods or securities originally not subject 
to lien may become so— for example, if a customer 
deposits securities with a banker for the purpose 
of securing some particular advance, and then, after 
the advance is repaid, allows the bank to retain the 
securities for some time, they will become subject 
to the banker’s general lien. 

Lien is a right of retention, not of sale, except, 
as we have seen, in the case of innkeepers. 


MORTGAGE IN SCOTS LAW 


The law of Mortgage and of the pledge of title 
deeds in security of loans in Scotland differs very 
materially from that of England. In the first 
place, there is in Scotland no such thing as “an 
equitable mortgage by deposit” of title deeds or 
documents. By the law of Scotland only such 
moveables as are by their nature intrinsically 
valuable or substantially serviceable, and which 
therefore would fetch a price in open market, can 
be made the subjects of pledge. Title deeds and 
documents have no intrinsic value and therefore 
cannot be impignorated so as to confer a title of 
possession to the estate or debt represented by 
them, capable of competing with the right to 
vindicate possession competent to the proprietor 
or creditor who has acquired his right by purchase 
or other onerous consideration from the pledger. 
Title deeds cannot, therefore, be retained in secu- 
rity of a loan. The custodian or depository of 
such deeds or documents may, however, possess 
a right of lien or retention over the documents 
deposited with him, which must not be confounded 
with pledge. 

Mortgage 

though colloquially known, and more or less per- 
fectly understood, is not, in the Law of Scotland, 
a recognized legal term. There are in Scotland 
three recognized modes of constituting a valid 
security over heritable (or real) property for sums 
advanced or intended to be advanced to the 
owner thereof. These are (1) the Bond and Dis- 
position in Security, (2) the Bond of Credit and 
Disposition in Security, and ( 3 ) the Disposition 
ex facie absolute, qualified by a back-l^nd or 
back-letter. 


The Bond and Disposition in Security 

This deed is in the form of a. personal bond, to 
which is joined, for the creditor’s further security, 
a conveyance in his favour of heritable property 
belonging either to the debtor himself or to some- 
one who is willing that his estate should be con- 
veyed in security of the debtor’s obligations. This 
is the usual and customary method of taking a 
security over heritage when the loan intended to 
be secured is advanced instantly and in one sum. 
The Bond and Disposition in Security may, how- ■ 
ever, be made available for securing advances due, 
or to become due, on current account with a 
banker. But as by an Act of the Scots Parlia- 
ment ( 1696 , c. 5 ) it was provided that dispositions 
and other rights granted for the relief or security 
of debts to be contracted in the future should not 
be available as a security for debts contracted 
subsequent to the infeftment following on such 
disposition or right, and as at common law no 
security can be effectually or validly constituted 
over lands or other heritable subjects for debts 
or burdens of an indefinite or fluctuating amount, 
a difficulty was created in making this inode of 
taking a security over heritage available with 
reference to advances on current accounts. The 
difficulty thus created is, in practice, overcome 
by the bank opening an account in the debte’f^ 
name with reference to tha loan, to the credit of 
which is placed the amount contained in the bond. 
A cheque is then drawn upon the account, with- 
drawing the whole sum, which is then placed to 
the credit of an ordinary current account, upon 
which operations proceed as usual. A statutory 
form of the Bond and Disposition in security is 
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provided by tbfe Titles to Land Consolidation 
(Scotland^ Act of 1868 . Bonds are registered in 
the appropriate Register of Sasines, and in com- 
petition are preferred according to the date of 
their registration, since until registration the 
creditor has no real right over the land. Certain 
rights arc preferable to those of the creditor in the 
bond, such as local rates, the superior’s feu duty, 
<fec., which need not be further specified here. If 
the debtor fail to pay the sum or sums in security 
of which the Bond was granted, the creditor may 
proceed against him both under the personal obliga- 
tion and the power of sale contained in the Bond. 

Realization of Subjects 

The Statute already referred to provides for the 
manner in which the security is to be realized, 
and its provisions must be strictly adhered to. A 
notarial intimation is served on the debtor recjuir- 
ing him to make payment within three months, 
with certification that, in the event of his failure 
to do so, he will incur the penalty stipulated in 
the Bond, that the power of redem^jtion will 
thenceforth cease and determine, and that the 
creditor, after the expiration of the period of 
notice, may sell the lands by public auction at 
such price as they may realize. If the debtor 
has (’.eased to be owner of the estate, the intima- 
tion of the intended sale must be made to the 
present ow’ner. After the expiry of the three 
months, intimation of the intended sale is made 
by advertisement in various newspapers. The 
‘sale then takes place in Edinburgh or Glasgow^ 
or other appropriate town or burgh. If the pro- 
perty finds a purchaser, the creditor executes a 
disposition in his favour in the usual form. On 
receiving the purchase price the creditor must 
account to the debtor, and consign the surplus, if 
any, in bank. Qn consignation of the surplus, 
the disposition by the creditor to the purchaser 
has the effect of completely disencumbering the 
lands not only of the security and diligence of the 
creditor himself, but of all securities and diligences 
posterior to that security. If there be no surplus, 
the lands arc disencumbered by registration of a 
certificate by a notary along with the disposition 
by the creditor to the purchaser. The creditor 
cannot, except in the case after-mentioned, bid at 
the sale, and in "eliing he must proceed with a due 
regard to the interests of the postponed creditors. 

, Security Holder becoming Absolute 
Proprietor 

If the creditor has failed to find a purchaser of 
the lands at the price at which they are exposed, 
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not being greater than the amount of the security, 
he may apply to the Sheriff (or County Court 
Judge) of the county in which the lands are 
situated, for a judgment that the debtor in the 
bond has forfeited his right of redemption, and 
that the creditor has become vested in the lands 
as absolute proprietor, subject to the burdens and 
conditions contained in the Bond. On obtaining 
judgment, and having it recorded in the appro- 
priate Kegister, the debtor’s right of redemption 
is extinguished, and the creditor becomes absolute 
proprietor of the subjects as though the disposi- 
tion in his favour, instead of being merely in 
security, had been an absolute disposition. The 
Sheriff' may, however, require the creditor to re- 
expose the subjects for sale by auction, in which 
event the creditor has a right to bid for and pur- 
chase them; in which event judgment may be 
given in his favour as before. Notwithstanding 
these provisions, however, the personal obligation 
of the debtor remains in full force and effect so 
far as not extinguished by the price at which the 
lands have been acquired. Instead of selling, the 
creditor may enter into possession of the subjects 
under what is known as a decree of “maills and 
duties”, which entitles him to collect the rents 
and sequestrate the tenant’s effects; or by what 
is known as a “ poinding of the ground ” he may 
attach the moveable effects on the ground belong- 
ing to the proprietor, and also those of the 
tenants to the extent of the rents due by them. 
The Act further contains provisions enabling the 
creditor desirous of entering into possession to 
eject the proprietor as if he were an occupant 
without any title, and to let the lands disponed 
in security upon lease for a peiiod not exceeding 
seven years. The creditor may, how’ever, apply 
to the Sheriff for leave to lease the subjects for 
a period exceeding seven years (but not exceed- 
ing twenty-one for heritable subjects and thirty- 
one for minerals), and if satisfied that a lease for 
such longer period is expedient for the beneficial 
occupation of the lands, the Sheriff may approve 
of the prqposed lease on such terms and con- 
ditions as appear to him to be expedient. 

Bond of Credit and Disposition in 
Security 

Bank credits are peculiar to Scots banking, by 
means of which, on proper security being given 
to the bank, persons are enabled to draw to a 
certain amount agreed upon. To remedy the 
inconvenience occasioned by the fact that a heri- 
table bond could not be made available as a 
security for any sum of money advanced upon it, 
subsequent to the date of the recording of the 
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bond, it was provided by the Debts Securities 
(Scotland) Act of 1856 that heritable securities 
may be given for cash accounts, or for the relief of 
securities in such accounts, on condition that the 
principal sum and interest to become due under 
the bond is limited to a certain definite sum to 
be specified in the security, not exceeding the 
amount of the principal and three years’ interest 
at 5 per cent. The deed is in the form of an 
ordinary bond of credit, with the addition of a 
disposition of certain specified heritable subjects 
in security. The security may be conveyed by 
persons other than the person to receive the 
benefit of the credit, in which case such persons 
are entitled to the rights and equities of cau- 
tioners. (See Chapter VIII of this Part.) The 
creditor’s right is completed by the bond being 
recorded in the appropriate Register of Sasines. 
While in terms of the Act the subjects conveyed 
in security can be made available only for repay- 
ment of the specified amount and three years’ 
interest at 5 per cent, the personal obligation 
contained in the bond may be enforced for the 
repayment of whatever sum may be due. The 
security subsists to the extent of the sum speci- 
fied, or any less sum, until the cash account is 
finally closed and the balance paid up and dis- 
charged. The security subjects may be realized 
in the same manner as those conveyed in a Bond 
and Disposition in Security, and if they are 
realized, any surplus there may be cannot, in a 
question with other creditors of the borrower, 
be applied by the bank in reduction of any 
other debt due to it. The accumulation of in- 
terest at each annual balance converts the in- 
terest so accumulated into an advance from the 
bank. 

Disposition ex facie Absolute 

This mode of constituting a security over heri- 
table subjects is more elastic than either of the 
modes already considered. By its means lenders 
(and more particularly banks) are enabled with 
safety not only to make advances to borrowers 
on the security of their heritable property, but 
to continue making advances after the amount 
originally borrowed has been exhausted, so long 
as a safe margin of security is left for their re- 
imbursement. The disposition by the debtor in 
favour of his creditor is in absolute terms, but is 
qualified by what is known as a back-bond or 
back-letter from the latter to the former, wherein 
the conditions entitling the debtor to a recon- 
veyance of his property, and the real nature of 
the transaction, are fully set forth. In practice, 
the separate obligation occasionally takes the 


form of an explanatory letter f?om the debtor 
to the creditor, with an acceptance by tbs creditor 
endorsed on it, a copy of which is handed to the 
debtor. In the two former modes of constituting 
securities over heritable property, the creditor is 
a mere encumbrancer, whose right is extinguished 
by a discharge ; whereas in the present mode the 
creditor acquires a real right of property which 
can be extinguished only by a reconveyance of 
the subjects over which the security extends. 
Besides, the back -bond or back-letter may com- 
petently provide that the debtor shall be entitled 
to demand a reconveyance of his property on 
condition that he pays, not merely the sum which 
is the specific reason for the granting of the dis- 
position, but everything which he may happen 
to ow'e the creditor at the date of the demand 
for repayment. The right conveyed is an absolute 
right of property, and imposes on the creditor 
the liabilities of a proprietor. As a consequence, 
i the creditor is entitled to sell the vsubjects, to 
! collect the rents, to grant leases, to remove tenants, 

! and even to remove the debtor himself, from 
j possession. Where a sale is resorted to, the 
I creditor must have a due regard to the interests 
i of the debtor. The disposition is, while the back- 
; bond should not be, recorded in the appro}>riate 
; Register of Sasines, since the effect of recording 
I the back-bond is to render the security nnavail- 
j able for any sum advanced subsequent to the 
j date of the recording. Upon payment of his whole 
' indebtedness, including any sum expended by 
I the creditor while in possession of the property, 

; to the extent to which the debtor as the real 
owner of the property is thereby benefited, but 
not till then, the debtor may comixjl the creditor 
to grant a reconveyance of his property. In the 
di.sposition it is usual to include cnot only the 
ground and the buildings thereon, but also the 
whole machinery and plant of every description, 
both heritable and moveable (i.e. real and personal) 
in or about the premises. While this is so, the 
conveyance does not cover the moveable machinery 
upon the ground, unless the creditor, by himself 
or someone on his behalf, actually enters into 
possession. Difficult questions not infrequently 
arise as to what machinery and plant are heri- 
table and what moveable, and the determination 
of such questions (which are too technical for 
inclusion in this article) largely depends upon the 
circun*stances of each particular case. It must,*^’’ 
however, be noted that a disposition which bears 
to be granted expressly in security, can never 
become, either by prescription or otherwise, a dis- 
position in absolute property. Hence, although 
the debtor becomes bankrupt, and, in accordance 
with the rules of bankruptcy, the creditor deducts 
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from his claim %e value of the subjects disponed 
to him fh security, and ranks upon his debtor’s 
estate for the balance due, the creditor does not 
become the absolute proprietor of the subjects 
(even if the trustee in bankruptcy refuses to take 
them over as part of the bankrupt estate), so as 
to enable him to obtain any benefit other than 
payment of his debt with interest. If the credi- 
tor, in such circumstances, desires to retain the 
property, his proper course is to get the trustee 
to execute in his favour a renunciation of any 
reversionary or other right which he may have 
in the property. 

Leasehold Subjects 

By the common law of Scotland, an assignation 
of a lease by way of security, not followed by 
jK)ssession on the part of the assignee, is invalid 
as against the creditors of the debtor. An im- 
portant modification of this rule was introduced 
by the Registration of Leases (Scotland) Act of 
1857 in regard to leases of thirty-one years and 
upwards. When such a lease has been recorded, 
the debtor may assign his right in whole or in 
part by formal assignation, which, when re- 
corded, vests the assignee in the grantor’s right 
to the lease, and constitutes a real security over 
the subjects in favour of the creditor. The credi- 
tor ill such a lease is entitled, without prejudice, 
t(' the exercise of any right of sale therein con- 
tained, on default in payment of the capital sum 
for which the assignation in security has been 
granted, or of a term’s interest, for six months 
after it has fallen due, to apply to the Sheriff (or 
County Court Judge) for a warrant to enter into 
possession of the subjects. The granting of the 
wwrant is a®sufficient title to the creditor to enter 
into possession, to uplift the rents, and to sublet 
the subjects. 

Securities over Moveable (or Personal) 
Property 

According to the law of Scotland, personal pro- 
perty is divided into two classes, corporeal move- 
ables, or those in which the property may be 
transferred by actual delivery from hand to hand, 
and incorpOiCal moveables, or those which, from 
their nature, are incapable of being so transferred, 
and which require writing in some form for their 
transference. Furniture, stock in trade, <kc., may 
be instanced as examples of the former class; 
while policies of insurance, stock or share certifi- 
cates, debentures, <kc., are examples of the latter 
class. 


Corporeal Moveables 

By the law of Scotland no security can be 
obtained over such property, unless the creditor, 
or someone on his behalf, obtains actual posses- 
sion of the subjects. There is thus, in respect 
of such property, a marked and far-reaching dis- 
tinction between the law of England and that 
of Scotland. In Scotland there is no process by 
which the furniture in a man’s house, or the stock 
in his warehouse, can be effectually assigned by 
him in security so long as he remains in posses- 
sion thereof. Nor does a mere colourable contract 
of sale make any difference, as, for example, where 
the pretended sale does not take immediate effect, 
so as to give the alleged purchaser the full and 
complete right which a true contract of sale 
confers. Where, however, it can be shown that 
a bona-fide out-and-out sale has taken place, the 
purchaser is entitled to assert his right to the 
goods, even although they remain in the seller’s 
possession. There is, therefore, it need hardly be 
added, no such thing in Scotland as a bill of sale, 
or even anything analogous to it. When the pro- 
perty, instead of being in the debtor’s own posses- 
sion, is stored in neutral custody, as in a ware- 
house or dock, a transfer of the property may be 
effected by means of what is known as a delivery 
order. When such an order in absolute terms is 
presented to a warehouse keeper, and given effect 
to by him in the warehouse books, a complete 
transfer of the goods from their previous owner 
to the possessor of the delivery order takes place, 
and such possessor is j)ut in possession of the 
goods to the same effect as though he had bought 
them and obtained actual deUvery on a contract 
of sale. But it is of importance to remember that 
the storekeeper must not be identified with the 
owner of the goods, in order that constructive 
delivery may take jdace by means of a delivery 
order. Thus, if a merchant has goods in a store 
exclusively occupied by him, or one into which 
he receives the goods of others as well as his own, 
a delivery 3rder granted by him or the storekeeper 
is not effectual as an instrument pledging the 
property, even if the storekeeper accepts liability 
for the goods of the transferee. Over and above 
mere possession of the delivery order, there must 
be, to effect constructive delivery, intimation of 
the transfer made to the storekeeper, and the date 
of the intimation, not that of the delivery order, 
fixes the time when the transfer of ownership 
takes place. Again, where a factor or agent is 
accredited with the ostensible ownership of goods, 
not merely by being entrusted with their bare 
custody, but by having documents put into his 
hands which on their face confer upon him the 
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character of owner, such as to enable him to 
deceive those with whom he transacts, he may 
effectually pledge the property of his principals 
by the transference of such documents to a person 
making bona-fide advances on the goods, such 
person being entitled to rely on the probative 
title with which the factor has been clothed, and 
not being bound to make restitution without 
repayment of his advances. 

Incorporeal Moveables 

A simple and effectual mode of assigning a 
person's right in a personal bond or conveyance 
of moveable estate was introduced into Scotland by 
the Transmission of Moveable Property (Scotland) 
Act of 1 862. The Act provided that such a trans- 
fer might be effected either by a separate writing 
or by an assignation written upon the bond or 
conveyance itself. The words ‘"bond” and “con- 
veyance” extend to and include personal bonds 
for pajrment or ^performance, bonds^ of caution, 
guarantee, and relief, bonds and assignations in 
security of every kind, decrees of any Court, 
policies of assurance of any assurance company 
or association in Scotland, whether held by 
persons resident in Scotland or elsewhere, pro- 


tests of bills and promissory noi!&s, dispositions, 
assignations, and other conveyances of Inoveable 
or personal property or effects, translations and re- 
trocessions, and also probative extracts of all such 
deeds from the books of any competent Court. 
“Moveable estate” extends to and includes all 
personal debts and obligations, and moveable or 
personal property or effects of every kind and 
description. Upon the assignation being duly 
stamped and intimated, the assignee is placed in 
the right of the cedent, but until intimation takes 
place there is no completed transference to the 
assignee. So essential, indeed, is intimation that 
where two or more assignations have been com- 
pleted to the same property, that '^vhich is first 
intimated wdll be preferred to one wdiich is prior 
in date but posterior in intimation. The intima- 
tion may be made by a notary delivering a copy 
to the person to w’hom intimation may in any 
case be requisite, or by the holder, or any person 
authorized by him, transmitting a copy, certified 
as correct, by post to such person. In practice 
the principal assignation is usually sent along 
with a copy to the person entitled to receive the 
intimation, who then writes on the principal deed 
(w^hich he returns) an acknowledgment of receipt 
of a copy of the assignation. 


LIEN, PLEDGE, AND HYPOTHEC 


While the general law relating to lien and 
pledge does not differ in Scotland from that of 
England, a word may not be amiss with reference 
to the law of hypothec. Hypothec differs from 
pledge and lien in that it is a security established 
by law in favour of a creditor over a subject be- 
longing to his debtor, w'hile the subject actually 
remains in the debtor's posse*ssion. Having regard 
to the inexpediency of such a right in a country 
intimately associated with commerce and trading, 
Scots law admits of but few hypothecs, while 
those that still exist have been seriously cur- 
tailed by legislation. Four kinds <Sf- hypothec 
are known to Scots law : those for rents and feu 
duties, the maritime and the solicitor's hypothec. 
Of these the most important is the landlord's 
hypothec. In virtue of his right of hypothec the 
landlord possesses a security over the tenant’s 
crops of each year for the rent of that year, and 
over the cattle and stocking on the farm for the 
current year's rent. The landlord's hypothec was, 
h;»wever, by the Hypothec Abolition Act of 1880, 
abolished for all holdings exceeding two acres in 
extent let for agriculture or pasture. The land- 
lord's right in urban subjects was not, however, 
affected by the Act. It extends over the house- 


hold furniture, plate, paintings, books, &c., of the 
tenant of an urban dwelling, and over the goods 
in shops, and the instruments of manufacture 
necessary for the different branches of business 
carried on in mills, w^arehouses, <kc. Hired furni- 
ture is also subject to the right, and the fact that 
furniture is lent gratuitously does nbt operate' to 
defeat the landlord's right, though it has been 
held not to extend to articles sent to a commission 
agent for exhibition as samples. The hypothec 
must be made effectual by a sequestration of the 
tenant's effects carried out within three months 
of the term. Until sequestration actually takes 
place the goods in a Iverson's shop are freely 
vendible, and therefore, till then, all purchases 
may be safely paid for by a purchaser without 
risk of a claim for restitution, or of the purchaser's 
being made liable to pay the price a second time. 
A superior has also a h)rpothec'* for the security 
and payment of the last or current feu duty over 
the crops and invecUi et Ulata of the tenant, 
similar but preferable to the hypothec of the 
landlord. Seamen have a hypothec in security 
of their wages over the freight due to the owners 
of the ship, and also a hypothec (which is more 
properly a lien) over the ship itself in virtue 



165 


Chap. XII] MONEYLENDING, MORTGAGES, AND LIEN 

of whiclj, if owners earn no freight, they client from the opposite party. This preference 
may preserve their claim against the ship itself, does not, however, extend over the principal debt 
Solicitors also possess a right of hypothec (which for which judgment may be given in favour of 
also is more properly termed a right of lien) in his client, as to which a solicitor is in no better 
virtue of which they are entitled to retain their position than any ordinary creditor. But when 
client’s title deeds in security of their professional expenses have been found due, or when they 
accounts. A solicitor also enjoys a right which must necessarily follow upon the judgment, the 
is more nearly one of hypothec (since it does not client cannot defeat his solicitor’s preferable 
depend on the possession of any documents) for claim for exj^enses by any extra-judicial arrange- 
the costs of a suit over the costs recovered by his ment. 

[Authorities. — Spear^ “The Moneylenders Act, 1900”; Strahan, “Mortgages”; 

Attenborough^ “Pawnbroking”; Reed^ “Bills of Sale”. 

Scotch.— Gloag (t Irvine, “Rights in Security”; Greenes “Encyclopaedia of Scots 
Law”; Wallace d: M^Reil, “Banking Law”.] 


ADDENDUM 

The Moneylenders Act, 1911, declares that any the inoneyleridcr is liable to indemnify the borrower 
agreement with or security taken by a money- or other person ])rejudiced by this enactment, but 
Ieiid(T is valid in favour of any bona jide assignee nothing renders valid an agreement or security in 
or holder for value without notice of any defect favour of an assignee or holder for value who is 
duo to thc‘ non -compliance of the moneylender himself a moneylender. A person is not to be 
with the reiiuirements of the Acts. Any payment deemed to have had notice because a defect 
or transfer made bona fide by any person on the w^ould have been discovered by a search of the 
faith of the validity of any such agreement or register. 

security and without notice of any such defect With regard to the use of the word “ bank ” by 
is valid in favour of such person. In either case moneylenders, see Introduction to Part IV. 
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WILLS, PROBATE, AND ADMINISTRATION 

Wills — Rights and Duties of Executors or Administrators — Death Duties — Wills in Scots Law. 


WILLS 


Capacity to Make a Will 

An initial question which naturally presents 
itself to one who is desirous of arranging for the 
succession to his estate after his decease is as to 
whether any legal personal disability may prevent 
effect being given to his wishes. On this point it 
may at once be stated that every testator will be 
presumed to have been in the possession of the 
requisite “sound disposing mind, niemory, and 
understanding ” until the contrary is proved. 
Should it, however, be established as a fact that 
a testator was not in full possesvsion of his senses 
at the time of making his will, that he w^as either 
a lunatic or an idiot, or even so drunk as not to 
know what he was doing, then those wlio would 
in the ordinary course of events have succeeded 
to the estate may invoke the aid of the Courts 
and have the testamentary dispositions made by 
such person set aside. Important considerations 
are knowledge on the testator’s part of the extent 
of the estate at his disposal, and intelligent rea- 
sons for preferring certain persons as the objects 
of his bounty and for excluding others therefrom. 
As to blind and deaf and dumb persons, the only 
difficulty is the establishing by evidence that they 
sufficiently knew and approved of the contents 
of the documents put forward as their wills. A 
testator may have been of sound disposing mind, 
and yet his dispositions may be set aside as having 
been made under the influence of force or fraud 
o^Buch a character as to destroy the exercise of 
discretion in one of the testator’s age, sex, or state 
of health. 

No will made by a person under twenty-one 
years of age is valid. 


Married w^oinen have now' full capacity to ac- 
quire, hold, and dispose by wdll or otherwise of 
any separate property possessed by them, and 
separate property for this purpose includes all 
real and personal property belonging to them at 
their marriage or acquired by or devolving upon 
them afterwards, including wages and earnings 
obtained in any employment, trade, or occupation. 

Form and Requisites of a Will 

The only wills not in wTiting to which effect 
w'ill be given are those of soldiers and sailors in 
actual service and dealing solely with personal 
property. But a nuncupative wdll by a soldier 
declared before witnesses will not b^ good where 
the soldier w^as at the time not on an expedition 
against an enemy but quartered in barracks at 
home or in the Colonies; and such a wdll by a 
sailor while in a British port or dwelling on shore 
will not be good, though if declared by a seaman 
temporarily at a port of call or at Portsmouth on 
board a training ship it would be privileged. 

With the exceptions just mentioned, no wills 
are valid unless in writing and signed at the foot 
or end thereof by the testator or by some other 
person in his presence and by his direction ; and 
the testator’s signature must be made or acknow- 
ledged by him in the presence of two or more 
witnesses present at the same time, who should 
attest and subscribe the will in the presence of 
the testator. For writing material, paper ot 
parchment is naturally to be preferred, and the 
writing ought to be in ink, although if in pencil 
untampered with effect will nevertheless be given 
to it. The words may be in any language and in 
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aoy form of wriling which can by the application 
of known rules be interpreted. And no technical 
phraseology need be followed ; the important mat- 
ter is that the testator^s intention can be clearly 
gathered from the contents. In simple cases, 
therefore, a solicitor’s assistance is unnecessary; 
but if a testator has any doubt as to his ability 
to express his intentions in plain English, or if 
bequests of a complicated nature are intended to 
be made, obviously professional assistance will 
be valuable. No stamp need be impressed on 
a will. 

The following short form of will contains the 
essential parts of a testamentary document, and 
will serve to illustrate the usual phraseology of 
such a document; — 

“ I, [insert name in fvU^ together with address and de- 
scription], hereby rej^oke all former wills and codicils 
made by me, and declare this to be my last will and 
testament; I appoint [insert names of executors in fulL 
together with their addresses and descriptions] to be the 
executors of this my will ; and I direct my said executors 
®r the survivor of them, or the legal personal representa- 
tives of the survivor of them, as .soon as may be after iny 
death, to pay out of the estate left by m*‘ my just debts, 
funeral expenses, and the death t^uties payable in respect 
of my estate, and also the following legacies, to be paid 
free of legacy duty, namely, to each of the said [names oj 
executors] in consideration of his undertaking the office of 

executor the sum of £50 ; to the Hospital at 

the sum of £100 to be paid to the treasurer for 

the lime lieing thereof ; and to my wife [naim] all the 
furnitui-e and effects in or about my dwelling-house to- 
gether with paraphernalia in her possession or reputed to 
belong to her ; and I direct my said executors or the sur- 
vivor of them, or the legal personal representatives of the 
survivor of them, to invest and hold the residue of my 
estate in trust to pay to my said wife [name] the income 
deri'Ved therefrom during her lifetime, and on her death 
or ill the event of any of my children surviving me on 
her death not having attained the age of twenty-one 
years, then on the attainment by the youngest of my 
children of the age of twenty-one years to divide the 
capital among my children surviving me as aforesaid or 
their legal personal representatives in equal shares. 

[Signature of testator.] 

Signed by the testator [name] as his 
last will and testament, in the pre- 
sence of us, present at the same time, 
who, at his request, in his presence, 
and in the presence of each other, 
have subscribed our names as wit- 

[Signature of two witnesses, each with 
address and the word witness*' 
appended.] 

A will, be it noted, speaks from death, and con- 
fers upon the parties purported to be benefited 


thereby no present rights. The provisions made 
by a will may therefore be altered or superseded 
at any time. A will once executed, however, 
must not be tampered with. Should it turn out 
to have been informally executed, or should 
alterations of its provisions be desired, either the 
necessary corrections may be made and initialled 
on the existing will, that being then reattested 
before two witnesses, or a codicil may be executed 
with all the formalities of a will incorporating the 
informally executed will or embodying the desired 
alterations, or a new" w"ill may be executed revok- 
ing and vsuperseding the former testamentary 
document. Where several unrevoked testamen- 
tary documents are left behind all will be given 
effect to, and should there be contradictory pro- 
visions the last in order of date will prevail. 
Erasures, interlineations, or other alterations 
should not be left w'ithout being initialled by the 
i testator and the witnesses to his signature, and 
I they should be referred to in the attestation clause 

thus: “The era.sure in line and the interlinea- 

tion.s between lines and having been first 

inserted 

As to the signature of the testator, that is re- 
quired to be at the “ foot or end ” of the will only; 
but where a wdll consists of several pages, each 
^ should be signed, and all should be so referred to 
or connected together as to show that they w"ere 
' executed as one document. “P"oot or end” has 
, the common meaning that the signature is “so 
! placed at, or after, or following, or under, or 
beside, or opposite to the end of the will that it 
shall be apparent on the face of the will that the 
testator intended to give effect by such his signa- 
ture to the w"riting signed as his will”. A testator 
knowm by an assumed name may sign by such 
name, but it is advisable to make his identity 
clear by further references in the body of the will. 
A testator may also make a mark instead of his 
signature, or allow his hand to be guided in proper 
circumstances where he requires such aid. A third 
person may also, in the testator’s presence and by 
his direction, sign either the testator’s name or his 
own name on behalf of the testator, the mode of 
signing being described in the attestation clause. 
In every case the testator’s signature should be 
affixed prior to the signatures of the witnesses. 

As to the attestation of wills, no form is by law 
necessary, but it is better to include the usual 
clause. The witnesses need not see the entire will, 
or know its contents, but they should take care to 
see the act of signing or to hear an acknowledg- 
ment of the testator’s signature. They should 
be both present together, and sign or make their 
marks as witnesses under the gaze of the testator. 
A person intended to take under a will, or the 



168 


THE LAW OF COMMERCE AND BUSINESS 


[Part III 


wife or husband of such a person, should not 
attest the will, for the result would be to invali- 
date the bequest to such person, and so in part or 
in whole to nullify the will. 

It should be noted that a will disposing of real 
property situated in England must always be exe- 
cuted in the English form, but that every will 
made out of England is, as regards personal estate, 
well executed if made according to the forms re- 
quired either (1) by the law of the place of execu- 
tion, or (2) by the law of the testa tor^s domicile 
(either of origin or acquired at the time of making 
the will). 

Legacies 

It is lawful to devise, bequeath, or dispose of 
by will all kinds of estate possessed by a testator, 
whether realty (including freeholds, copyholds, 
and incorporeal hereditaments such as rights of 
light, air, and way) or personalty (including lease- 
holds, stocks and shares, debts, money, goods and 
chattels); and sometimes even property to which 
a testator is not entitled may likewise be con- 
trolled, as, for example, where the testator has 
by a settlement, will, or other document a power 
of appointment by will. A legacy of so much 
money or estate is a general legacy, w^hile a legacy 
of a particular chattel is a ^^ecijic legacy. The 
distinction is sometimes of importance, for should 
a testator have parted in his lifetime wdth the 
subject matter of a specific legacy the legatee will 
get nothing ; and again, should a testator’s estate 
be insufficient to pay his debts and legacies in 
full, general legacies will suffer before specific 
legacies can be touched. A legacy may be left 
absolutely, or some condition may be attached to 
its vesting in the legatee, provided that such con- 
dition does not infringe the rules of public policy, 
as by encouraging immorality or unreasonably 
restraining marriage. Should a debtor bequeath 
to bis creditor a sum equal to or larger than the 
amount of his indebtedness without any qualifica- 
tion, the legacy will be deemed to be ^"satisfaction 
of the indebtedness, but such a presumption wull 
not arise where the bequest is of a specific chattel, 
or where the circumstances under which the in- 
debtedness was contracted show that a different 
result was contemplated. A legacy to “ children ” 
means legitimate children only, and therefore 
illegitimate children intended to be benefited must 
be named or otherwise distinguished. If a father 
leaves a legacy to a child and subsequently in his 
lifetime provides a portion for such child, the 
portion will be deemed to have superseded the 
legacy. 

In general, where a legatee dies before a tes- 


tator, the legacy lapses and falls into th§ testator’s 
residuary estate. But a testator may prevent that 
result by expressing the bequest as to the legatee 
or his personal representatives, or to the legatee 
and in the event of the latter predeceasing the 
testator, then to some other legatee named in sub- 
stitution for the first-mentioned legatee. A legacy 
left to a child or other descendant of the testator 
does not, however, lapse through death in the 
testator’s lifetime, provided such child has left 
issue living at the time of the testator’s death. A 
legacy also which is left to someone as trustee will 
not lapse by reason of the death of the legatee. 
Although legacies vest as from the date of the 
testator’s death, they are not payable until a year 
has elapsed. 

Revocation of Wills 

Reference has already been made to two methods 
w^hereby wills may be revoked, namely, (1) by 
j executing a subsequent will expressly revoking 
I previous testamentary dispositions, and (2) by 
i executing a subsequent will wholly inconsistent 
wdth the ])revious one. A wdll may also be re- 
voked (3) by its destruction coupled with an inten- 
tion on the part of the testator to revoke it. A 
will accidentally or fraudulently destroyed may 
yet be proved by the production of a copy or 
j draft or other evidence of the contents. And it 
j is inhufficicnt revocation merely to strike the 
I writing or signature through with a pen. A will 
' may also be revoked (4) by the marriage of the 
; testator after the making of it. 

A will which has been revoked by any of the 
! methods just mentioned may be again revived 
only by re-executing it or by executing a codicil 
I expressly reviving it. 

Distribution in Cases of Intestacy 

All the estate of a deceased person, whether 
real or personal, descends in the first place upon 
that person’s legal personal representatives, that 
is to say, his executors, where executors have been 
nominated, or his administrator, where no execu- 
tors have been nominated and in cases of intes- 
tacy. And where the personal estate proves 
insufficient to meet the death duties and the 
debts of the deceased person, his real estate is 
available for the purpose. After payment of the 
debts and death duties, however, different rules 
apply respectively to the distribution of the realty 
and to the distribution of the personalty. Where 
a will has been left disposing of all the estate, 
the distribution will of course be according as the 
will may dictate. But where a person dies intes- 
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tate, subject to*the custom of gavelkind (descent 
to all sons alike) in Kent, and to the custom of 
Borough English (descent to the youngest son) in 
certain ancient boroughs, real estate descends (1) 
where the deceased person leaves a wife but no 
blood relations, subject to a life interest in one- 
third to the wife, to the Crown ; (2) where a wife 
and descendants are left, subject to a life interest 
in one-third to the wife, to the eldest son, or in 
the event of the latter^s death to his eldest son, 
or failing sons to his daughters equally, or failing 
issue of the eldest son then to the other sons in 
order, and failing sons to the daughters equally 
as coparceners, the eldest son of any daughter 
taking nis mother’s share in case of the latter’s 
death ; (3) where a wife dies leaving a husband 
and children, the whole to the husband for life, 
and then to the eldest son or other person en- 
titled as in the preceding case; and (4) where no 
descendants are left, the whole goes, subject to 
the life estate of any husband or wife, to the 
father, then to the eldest brother and his issue, 
then to other brothers in order, and to sisters and 
tlieir respective issue, then to the grandfather, 
and failing lineal ancestors on the father’s side 
or issue of such ancestors, to the mother and her 
relations. In all cases where a wife survives and 
there is no issue, the wife is entitled to £500 out 
of the whole estate left, both real and personal 
(Intestates Estates Act, 1890, ss. 1, 2). 

On the other hand, in cases of intestacy, personal 
estate descends, (1) where the deceased person 
leaves a wife but no blood relations, as to £500 
and half after that to the wife absolutely, and as 
to the remainder to the Crown, or, where there 
are next of kin, to the next of kin, as deter- 
mined by the rules applicable to the cases next 
mentioned; f2) where a wife and descendants arc 
left, as to one-third to the wife, and as to the rest 
(and, where no wife survives, as to all) to the chil- 
dren (female as well as male, and married as well 
as single) in equal shares, the families of deceased 
children taking their parent’s share; (3) where a 
wife dies leaving a husband and children, as to 
all to the husband to the exclusion of the chil- 
dren; and (4) where no husband or wife or descen- 
dants are left, as to all to the father, then to the 
mother, or, if brothers and sisters and their de- 
scendants alhO survive, equally among the mother, 
brothers, and sisters, whether of whole blood or 
half-blood, the children of a deceased brother or 
sister taking their parents’ share, then, failing all 
Jbhe last-named relations, to the grandfather or 
granv nother before uncles and aunts, who, how- 
ever, will share equally with nephews and nieces 
should there be no grandfather or grandmother 
or nearer relations alive. 


Probate and Letters of Administration 

To become vested with a legal title to act, an 
executor must prove the will appointing him, 
that is, deposit the original will at the Probate 
Registry, pay the estate duty, and obtain a certi- 
fied copy of the will sealed with the seal of the 
Court, and bearing a note signed by one of the 
registrars to the effect that such will has been 
duly proved. Similarly, an administrator acquires 
his title to act by obtaining letters of administra- 
tion at the Probate Registry. Application may 
be made to a district registrar where it appears 
on affidavit that the deceased person had a fixed 
place of abode within his district. Should litiga- 
tion arise over the matter, the cause will be de- 
cided in the Probate, Divorce, and Admiralty Divi- 
sion of the High Court of Justice, unless the real 
estiite of the deceased person is under £300 with- 
out deduction of mortgages and the personal estate 
is under £200 without deduction of debts, in 
whi(‘h case Ihe County Court of the district in 
which the deceased person had a fixed place of 
abode will have jurisdiction. The jurisdiction of 
the English (Courts is confined to cases of real 
estate in England and personal estate in or in 
transit to England at the time of death, and does 
not extend to assets left abroad, which must be 
dealt with according to the law' of the^ jurisdic- 
tion to wdiich they are subject. And in all cases 
where there is a conflict of domicile, it is the law 
of the deceased’s domicile which should primarily 
regulate the grant of probate or letters of adminis- 
tration, the grant so obtained being then resealed 
or confirmed in this country so as to be available 
in respect of assets here. In respect of certain 
}>roperty, no probate or letters of administration 
is required to be produced — for example, deposits 
in the Post Office Savings Bank not exceeding 
£100, deposits in other savings banks or shares 
in industrial societies not exceeding £50, naval 
seamen’s effects not exceeding £100, and sol- 
diers’ and merchant seamen’s effects not exceed- 
ing £50. 

Probate or letters of administration must be 
obtained within six calendar months after the 
death of the testator or intestate, or within two 
calendar months after the termination of any suit 
or dispute respecting the will or the right to 
letters of administration, under a penalty of £100 
and a further sum at the rate of 10 per cent on 
the amount of the stamp duty payable. An ex- 
ecutor or administrator may nevertheless, imme- 
diately after the death of the testator or intestate, 
take possession of loose property, pay debts, <kc,, 
and otherwise act in matters in respect of Avhich 
production of his title is not required. Should 
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an executor desire to renounce his office, he must 
do so in the statutory form to be obtained at and 
recorded in the Probate Registry. Executors and 
administrators failing to decide within a reason- 
able time whether they shall assume office or not 
can be compelled to take one or the other course 
by the process known as citation. 

In ordinary circumstances, where there are no 
questions about the validity of a will, and where 
there is no contest with parties interested in the 
estate, a will may be proved in common form. 
But in exceptional circumstances, where there 
are such questions and contents, a will should be 
proved in solemn form by summoning all parties 
interested to attend the proof and show their 
grounds for opposition. Where a wdll has been 
merely proved in common form, the parties in- 
terested may oppose the proof by entering what 
is called a caveat at the Registry, and they may 
within thirty years call for proof of the will in 
solemn form. In all cases the executor must 
attend in person at the Probate Registry. There 
he must furnish an affidavit veiifying a schedule 
^setting out in detail the amount of all the real 
and personal estate of the deceased person, so 
that the estate duty payable in respect of such 
estate may be assessed by the Commissioners of 
Inland Revenue. Probate may be subsequently 
revoked if a later will be discovered, or if the 
probate be obtained by fraud, or where proof in 
solemn form has been called for and the executor 
has failed so to prove the will appointing him. 

Letters of administration again are necessary in 
all cases wdiere a person having estate has died 
intestate, or has died leaving a will not disposing 
of all the estate. Where a wdll has been left 
which omits to appoint executors, or where exe- 
cutors have been appointed but do not desire to 
act, administration cum iestamento aiinexo (wdth 
the will annexed) will be granted to the next of 
kin or in some cases to a creditor. Other excep- 
tional forms of administration are de bonis non 
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(of estate unadministered), where Sn exejcutor has 
acted but died without completing his adminis- 
tration, durante minore aetate (during minority), 
where an executor is under age at the time when 
he is called upon to assume the administration, 
pendente life (pending an action), where the exe- 
cutor’s rights are contested, and durante absentia 
(in absence), where the executor is beyond the 
sea at the time of the testator’s death. Where 
the deceased person leaves a widow, she will in 
general be preferred to any of the next of kin, 
and a husband has the exclusive right to ad- 
minister the estate of a deceased wife. After a 
husband or wdfc, the next of kin, females as well 
as males and half blood as w’ell as whole blood, 
will be favoured, children first, then* other lineal 
descendants, and then lineal ancestors, brothers 
and sisters, grandfathers and grandmothers, uncles, 
aunts, nephews and nieces, great grandparents, 
and lastly cousins in the same degree. If the 
next of kin do not apply, any creditor of the 
deceased person may call u].x)n them by citation 
to accept or refuse the office, and on refusal him- 
self obtain a grant of letters of administration. 
As in the case of applications for probate, so 
applications for letters of administration may 
be made either at the registry of the district 
where the deceased person had his usual place 
of abode, or at the principal registry at Somer- 
set House, London. Like an executor, the appli- 
cant for letters of administration must make 
affidavit upon one of the forms supplied at the 
registry verifying the details of the entire estate, 
to be administered, and in addition he must enter 
into a bond with a surety or sureties for the due 
administration of his duties. An application may 
be opposed by a caveat being lodged^ with the re- 
gistrar on behalf of the competing person. Letters 
of administration may be revoked on the ground 
of fraud or misrepresentation, or in case the ad- 
ministrator appointed should become insane or be 
otherwise incapable of acting. 


RIGHTS AND DUTIES OF EXECUTORS OR ADMINISTRATORS 


Whilst, as we have just seen, an executor or 
administrator must, in order to gain authority 
to gather in and deal with outstanding estate, 
take out i^robate or letters of administration 
according to the circumstances of the case, the 
estate of the deceased person nevertheless vests 
in jiim as from the date of the death. Some- 
times even one who has no title to be either 
executor or administrator may become saddled 
with the liabilities of the office j for example, if a 
stranger intermeddles with the estate he becomes 


executor de son tort — by reason of his unlawful 
conduct — and as such may be sued by one who 
may be injured in consequence. Executors and 
administrators are entitled to be reimbursed out 
of the estate their reasonable out-of-pocket ex- 
penses, but not additional remuneration for their 
trouble or loss of time. 

The first duty of an executor or admini. wrator 
is of course to provide for the deceased person 
a decent funeral, having regard to his wealth and 
station in life. Then the estate duty payable 
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oil the graivt of probate or letters of adminis- 
tration must be satisfied. Then the outstand- 
ing estate must be collected, including debts due 
to the estate. Actions brought by the deceased 
person and still in progress at the time of his 
death may be brought to a conclusion by his 
executor or administrator, the sum or damages 
recovered being added to the estate. An exe- 
cutor or administrator may compound or com- 
promise debts or allow time for their payment. 
Debts due by the deceased person must also be 
paid, and these should be advertised for in one 
London and two local newspapers. Debts should 
be preferably paid in this order: (1) funeral ex- 
fienses, (2) rates and duties, (3) judgment debts, 
(4) general debts, (5) legacies. If the estate is 
insufficient to pay all debts in full, the creditors 
of an inferior class must give way to those of a 
suiK'i’ior class and be content with a dividend in 
pro))ortion to the estate. An executor, however, 
may retain in full a debt due to himself, and he 
ma> give a preference to any creditor over other 
creditors of the same class, and even pay a debt 
which is barred by the Statutes of Limitation. If 
he desires to carry on the deceased person's busi- 
ness, an executor should as a rule obtain an order 
tVom the Court for the purpose. Contracts en- 
ticed into by the deceased ])ersori and left incom- 
plete at his death must, however, be carried out, 
unl(‘ss they depend upon the personal ability and 
skill of the contracting party. 

All executor or administrator cannot himself, 
‘dirt3Ctly or indirectly, purchase the deceased per- 
son's estate. The reasonable market value miiNt 
always be obtained, and this result will be best 
secured by a sale by auction. 

For torts or injuries sustained by the deceased 
person no action can be brought by his executor 
or administrator unless they involve damage to 
his estate, when an action will lie. But where 
the death was occasioned by the wrongful act 
of another person, an action will lie in respect 
thereof at the instance of the executor or adminis- 
trator on behalf of the wife, husband, parents, or 
children, provided it be brought within twelve 


months from the death. For torts and injuries 
committed by the deceased person, his executor 
or administrator incurs no liability unless such 
torts and injuries have caused damage to the pro- 
perty of a third person, in which case the latter 
may, within six months from the death, bring 
an action in respect of them. 

Where there are several executors or admini- 
strators, each has full authority to act without the 
sanction of his colleagues. For a devastavit^ that 
is, loss through negligence or misconduct, however, 
the colleagues will not be answerable except where 
they may have connived at it in some way. The 
guilty executor or administrator must himself 
make good such a loss out of his own posses- 
sions. And, while an executor or administrator 
reasonably contracting as such is entitled to reim- 
bursement out of the estate administered, yet where 
the assets prove insufficient he will be personally 
liable to the other contracting party to supply the 
deficiency. An executor or administrator must not 
keep any large portion of the estate uninvested in 
his hands, for, if he do so, interest at the rate of 
4 per cent may be claimed against him ; and if he 
have employed the funds in his own business and 
made a profit by such employment the full amount 
of such j)rofit may be claimed. Should disputes 
arise between executors or administrators, the ap- 
pro])riate remedy will be by action in the Chancery 
Division of the High Court of Justice, oi*, where 
the value of the estate does not exceed £500, in the 
County Court. 

As to the investment of funds, a will may give 
special latitude to an executor iu this matter, but 
where the will is silent on the subject, and in cases 
of intestacy, executors and administrators may 
secure protection by investing the estate in their 
hands in any of the following securities: (1) British 
Government stocks; (2) real or heritable securities 
in Great Britain or Ireland; (3) Bank of England 
or Bank of Ireland stock; (4) Indian Government 
stock : (5) certain corporation and county council 
stocks; (6) certain railway debenture, guaranteed 
or preference stocks; and (7) certain Colonial 
stocks. (See also Part IV.) 


DEATH DUTIES 


Estate Duty 

The main duty payable in respect of estate pass- 
ing on a death is Estate Duty. This duty is pay- 
able in respect of both real and personal estate, 
whether settled or unsettled, the market price at 
the date of the death being taken as the value, 
subject to au allowance in respect of depreciation 


caused by reason of the death of the owner. In 
case of dispute as to the value of real (including 
leasehold) property an appeal now lies to a referee 
appointed from among Fellows of the Surveyors^ 
Institution, and ultimately to the High Court, or, 
where the value has been fixed at not exceeding 
£500, to the County Court. As to when estate is 
regarded as passing on a death, it may be laid 
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down in general terms that whenever an estate or 
interest in property comes into or is brought nearer 
the possession of another person than the deceased 
person on or by reason of the latter’s death, then 
estate duty is payable in respect of the benefit 
accruing to such other person. And not only are 
gifts mortis causa liable to be assessed, but so also 
are gifts of any kind not exceeding in the aggre- 
gate to any one donee £100 in value or amount 
made within three years of the death, except gifts 
made for public or charitable purposes, or in con- 
sideration of marriage, or reasonable as part of the 
normal expenditure of the deceased person. Where 
money is invested in the joint names of the deceased 
person and other person or persons, the latter’s 
benefit by reason of survivorship falls also to be 
assessed. (For scale of duty see further. Chapter 
XXVIll of this Part.) 

As to small estates, such as do not exceed £100 
are free from duty. And where the gross value 
exceeds £100 but not £300 all death duties may 
be satisfied by an inclusive payment of thirty shil- 
lings ; and where the gross value exceeds £300 but 
not £ 500 , by an inclusive payment of fitty shillings. 

Where there is settled property the extra settle- 
ment estate duty payable is at the uniform rate of 
1 per cent. 

WILLS IN 

A will to be valid in Scots law requires no par- 
ticular form, but it must be in writing, signed by 
the testator. Effect will be given to a holograph 
will signed by the testator alone without witnesses, 
and even to a mere draft or memorandum put up 
with a principal will, and showing a testamentary 
intention that effect should be given to the words 
used. And what has just been stilted applies 
equally to real and moveable estate. It is in every 
case a question of fact whether an alleged will is 
a concluded testamentary act or merely a memo- 
randum of a deliberative nature intended to be 
completed at some future date. le^cy by word 
of mouth is good up to one hundred pounds Scots 
(£8, 6s. 8d.). 

Males above fourteen and females above twelve 
may, without consent, dispose by will of moveable 
estate. Complete testamentary capacity is only 
acquired, however, on the attainment of full age. 
While marriage does not in Scots law revoke a 
will, revocation may in circumstances be implied 
vthere a child is bom to a testator after his 
making of a will, and either after or just before 
his death. 

In important cases a formal disposition and 
settlement should be prepared by a solicitor, but 


Legacy and Succession Duty 

As to legacy and succession duty, the rates are, 
for lineal ancestors and descendants and widows 
and widowers, 1 per cent; for brothers and sisters 
and their descendants, and the wives and husbands 
of such, 5 per cent ; and in other cases, 10 per cent. 
But the one per cent duty is not levied where the 
total estate does not exceed £ 15 , 000 , nor where the 
total legacies or successions coming to the same 
individual from the same predecessor do not ex- 
ceed £1000, whatever may be the amount of the 
total estate. And a widow or a child under the 
age of twenty -one years may claim exemption 
where her or his total succession does not ex-* 
ceed £2000, whatever may be the amount of the 
total estate. Lastly, property left for objects of 
national, scientific, historic, or artistic interest is 
exemi)t. 

Besides the above-mentioned duties, increment 
value duty at the rate of £l lor every complete 
£5 of the increment value of land may also fall 
to be collected upon the occurrence of a death. 
The increment value of land is- the amount (if 
any) by which the site value may prove to ex- 
ceed the original site value as fixed by the Com- 
missioners (See also Part I, Chapter VIII.) 

SCOTS LAW 

in other cases the form given above will be of 
assistance. The usual attestation or testing clause 
in Scotland is : “ In Witness W’^hereof, these pre- 
sents, consisting of this and the preceding 

pages, with the marginal addition of words 

on page hereof, written by of , are 

subscribed by me at Glasgow on the day of 

before these witnesses of and 

of {Here follow ilie signatures of the testator 

and witnessed. 

It must not be forgotten, however, that it is a 
peculiar feature of Scots law that with regard to 
moveable (i.e. personal) property no person is en- 
titled to dispose by testament of more than that 
share which is technically known as the “ dead’s 
part” if he is survived by a widow or children, or 
both, since a testament which encroaches on the 
widow’s relictoB or the children’s legitim may be 
reduced at the instance of the widow or children 
of the testator in so far as they are concerned. 
Where a father dies leaving a widow and children 
his free moveable or personal estate suffers a tri^ 
partite division, one third being divisible amongst 
his children equally as legitim^ one-third going to 
the widow d&jus relictoe^ and the remaining third, 
known as the “dead’s part”, being that portion of 
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which he may disuse by testament in any manner 
he ples^ips. * If, however, he does not dispose of 
the dead’s part by testament, it falls to his children 
as his executors. If the father leaves children but 
is predeceased by his wife, or if the wife renounces 
her rights by marriage contract, one-half of the 
moveable estate falls to the children as legitim^ the 
remaining half being “dead’s part”. AVhere the 
husband leaves a widow but no children, £500 and 
one-half of his remaining moveable estate falls to 
the widow, the other half being dead’s part. By 
the Married Woman’s Property Act of 1881 the 
children of a marriage have the same rights of 
hijitim in their mother’s estate as they have at 
common law in their father’s. The claim of the 
children or of the widow may be defeated by the 


provisions of an ante-nuptial marriage contract in 
lieu or satisfaction of the claims for legitim or jus 
relictce. No provision in a post-nuptial contract, 
if not accepted by the children, can defeat their 
claim to legitim. The eldest son or heir in heritage 
is excluded from claiming legitim with his brothers 
and sisters unless he chooses to collate the heritage 
with them. With regard to the heritable estate 
of her husband, the widow possesses certain rights 
known as “ terce ”, i.e. the liferent of one-third of 
the estate, and corresi)ondingly the husband of a 
deceased wife possesses a right known as “courtesy”, 
i.e. the liferent of his wife’s heritable estate, pro- 
vided tht're has been a living male child who is, 
or would have been had he survived, his mother’s 
heir in heritage. 


[Authorities. — Jarman, “Wills”; Theohald, “Wills”; Ingpen, “ Executors and Administrators ”, 
Scots Law. — McLaren, “Wills and Succession”.] 
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PATENTS, DESIGNS, AND TRADE MARKS 

Patents— Designs — Trade Marks 


PATENTS 


Introductory 

Patent Law is often looked upon as a branch of 
our legal system inlierently difficult of compre- 
hension, and consequently matter only for the 
lawyer. This opinion has been fostered b}^ the 
ponderous tomes which have been issued from 
time to time, and which, although of immense 
value to the legal practitioner, have ill served the 
purpose of the individual desirous of rudimentary 
acquaintance with general principles. Principles 
of patent law are relatively few and easy of com- 
prehension; their application, liowever, is often 
difficult. Yet in that majority of cases which 
present no unusual complexity, the principles cr.n 
be applied with comparative ease. Other reasons, 
too, m"ay be adduced as responsible for the popular 
opinion as to the intrinsic difficulty of patent law. 
Thus, patent law is usually made known through 
cases which are decided in the Courts where pe- 
culiarly difficult problems call for decision, and it 
is forgotten that these cases form but a slight 
percentage of patents which are ^e subject of 
daily working, and which, owing to the respective 
rights of the interested parties being free of doub'o, 
are never thrust before the public gaze. Court 
cases, therefore, must not be regarded as typical. 
Neglect, too, to separate the question of the in- 
terpretation of the patent specification from other 
problems which present themselves has been con- 
ducive to the popular opinion. A further reason 
is the failure to distinguish between legal prin- 
ciples and technicalities of the industry with 
which a patent is concerned. There are techni- 
calities in law and technicalities in industries— 
a distinction which cannot be too clearly empha- 
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sized. If a clear line of demarcation is drawn 
between technicalities industrial and manufac- 
turing and technicalities which solely relate to 
patent law, many difficulties which confront those 
unfamiliar with the law will be found to vanish, 
and the real issues upon which so much depends 
will be brought to light. 

In the following outline patent law is ]»re- 
sented as a series of simple principles disentangled 
from the circumstances of particular cases and 
readily capable of general application. 

Nature and Origin of Patents; Con- 
ditions of Validity 

Patents for inventions confer monopolies for a 
limited period, and are granted nominally by an 
exercise of the Royal Prerogative. In exchange 
for a patent, the Crown receives on behalf of the 
public a complete divulging of an invention, with 
directions for its carrying out or practising in as 
ample a fashion as the inventor himself knew. 
The information given by the inventor forms the 
quid fro quo — the “ consideration ” for the grant. 
In the reign of James I the Statute of Monopolies 
of 1623 forbade the granting of monopolies by a 
mere exercise of the prerogative, except in definite 
instances, a practice which had grown up and 
flourished in the preceding -reign of Elizabeth. 
Among the exceptions set out in that prohibitory 
statute was the granting of patents for inventions 
under certain well-defined conditions, and it is 
in virtue of this exception that the Crown still 
grants these limited forms of monopoly. Accord- 
ingly, the validity of a patent is checked by its 
adherence to the conditions laid down in the 
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Statute as modififd by subsequent Acts of Parlia- 
ment expounded by judicial decision. The 
subsequ^t^cts have been consolidated by the 
Patents and Designs Act, 1907, which has been 
amended slightly by an Act of the next year. 
The ’Act has been supplemented by Rules made 
thereunder by the Board of Trade, and is aided 
by the large body of practice which has grown 
up in connection with the granting of patents by 
the Patent Office. The sixth section of the Statute 
of Monopolies of 1623, in which the basis of the 
present law is to be found, runs as follows ; — 

“ Provided also and be it declared and enacted 
that any declaration before-mentioned shall not ex- 
Jtend to any letters patent and grants of privilege 
for the term of 14 years or under hereafter to be 
made of the sole working or making of any man- 
ner of new manufacture within this realm to the 
true and first inventor and inventors of such manu- 
factures which others at the time of making such 
letters patent and grants shall not use so as also 
they be not contrary to the law nor mischievous to 
the State by raising prices of commodities at home 
or hurt of trade or generally inconvenient. . . 

From this section it will be seen that the con- 
ditions antecedent to the grant of a valid patent 
are, that (1) the term of tlio patent or monopoly 
must not exceed fourteen years ; (2) the grant, must 
be in respect of e. manner of manufacture; (3) 
which must be new v/ithiii this realm ; and (4) 
the grant must be made to the true and first in- 
ventor ; while (5) others must not at the time be 
using the manufacture; and (6) the grant must 
not be contrary to the law, mischievou.s, or gener- 
ally inconvenient. In addition, the patentee must 
completely fulfil his part of the bargain as regards 
the consideration for the grant. In doing so, among 
othej matters, t^e full specification of his invention 
must be deposited in the proper quarter, and 
thereby rendered available to the public. 

It will Be convenient to deal with each of the 
j)oints in succession and show how the section of 
the Statute of Monopolies has been construed and 
eked out by the judges, and how, resulting in the 
Act of 1907, the provisions of the section have 
been varied by Parliament. 

It is to be observed that when a section of an Act 
is here mentioned without further identification, 
reference to the Patents and Designs Act, 1907, is 
intended. 

Term of the Patent 

The normal term of a patent has been laid down 
s&i fourteeen years (sect. 17 (1)), the maximum pro- 
vided by the Statute of Monopolies, This term is 
conditional upon payment of fees, so that in the 
event of fees being in abeyance beyond a specified 


time, the patent is at an end. In special cases, 
however, the term may be extended by the Su- 
preme Court for periods of seven or fourteen years 
or less (sect. 18). 

Manner of Manufacture 

Unless a manufacture is present, no valid grant 
is obtained. The Avord “ manufacture ” covers not 
only the operation of manufacturing or a process, 
but also the article and substance produced. Since 
a sj>ecification of the manner of manufacture of 
the invention must be furnished in which the 
declaration is made that the specification de- 
scribes the way in which the invention is to be 
made or carried out, it follows, not only from the 
Statute of ^lonopolies, but also from the terms 
of the specification, that a ]jhilosophk!al abstrac- 
tion, the enuiieiation of a law of nature, or a prob- 
lem which is to be solved, cannot by itself form the 
subject-matter of a patent. This is usually summed 
up in the often-misunderstood dictum that “you 
cannot patent a principle”, although in another 
and ordinary sense of the term “ principle ” it can 
truthfully be said that every patent is granted for 
some principle or other. 

Manufacture which is New 

The invention must have the attribute of novelty, 
except in those clearly defined instances where the 
Statute or the Courts have excused it. Thus an 
invention is not novel if there has been a use of 
the invention either by the public or in public, or 
there has been publication of the invention in a 
document to Avhich the public has had access. As 
regards judge-made exceptions to the rule as to 
novelty, experimental using of an invention in 
public docs not by itself destroy the attribute of 
novelty. So soon, however, as the experimental 
stage is passed, the ordinary rule applies. Con- 
fidential disclosure is also treated as a non- 
publication. 

So long as ^be invention is novel in this realm, 
the condition of novelty is satisfied. “ Realm ” for 
this purpose means at the present day Great 
Britain and Ireland and the Isle of Man. Con- 
sequently, although an invention might be known 
abroad, that alone would not derogate from the 
validity of the British patent. 

If a public use of the result of a secret inven- 
tion has taken place, a valid patent cannot then 
be granted, as this would in effect prolong the 
monopoly beyond what the law allows. Inventors 
therefore have to choose betw^een applying for a 
patent on the one hand and disclosing their in- 
ventions, and on the other hand relying upon their 
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inventions remaining secret for prolonged and in- 
definite periods. 

As regards statutory exceptions, the publication 
at certain exhibitions which have been certified by 
the Board of Trade is allowable. Also, an applica- 
tion for a patent in fraud of the inventor, or by 
use of the invention for a certain time during that 
fraudulent application, is not prejudicial to the in- 
ventor (sect. 15); nor is an anticipation of the in- 
vention in a patent specification of more than fifty 
years old, or in any provisional specification which 
has not been followed up by its corresponding com- 
plete specification (sect. 41 (1)). Further, if dis- 
closure of an invention has taken place without 
the active or passive connivance of the inventor, 
and he, on learning of this disclosure, has at once 
applied for a patent, the patent is not invalidated 
by the disclosure (sect. 41 (2)). 

Sufficiency of Subject-matter 

Closely akin to the necessity o^ novelty in an 
invention is “ sufficiency of subject-matter This 
differs from novelty in that, although the actual 
invention may not have been produced or pub- 
lished before the date of the patent, yet if it only 
differs from what was previously known by some- 
thing which exhibits no inventive ingenuity, the 
essential attribute of subject-matter is wanting. 
The result of the exercise of invention, actual or 
presumed, must be discoverable. 

In order to prove the presence of invention it 
is necessary to show that the addition to, or the 
difference from, what had previously been achieved 
was not of such a character as required no inven- 
tion. Cogent evidence of this consists in the fact 
that many master minds had been directed towards 
an end, and that the end had not been accom- 
plished until the advent and through the instru- 
mentality of the invention in question. In con- 
crete instances the presence or absence of invention 
is one of the most troublesome questions with 
which patentees have to contend. The decision 
depends so much upon the person^il view of the 
individual before whom the matter is laid, that 
only by a collation of a large number of examples, 
where subject-matter has been considered by the 
Courts, together with a consideration of the evi- 
dence of witnesses versed in the industries which 
were under examination, can reasonable conclu- 
sions be drawn. Manifestly invention should be 
present, otherwise the law would intolerably fetter 
manufacturers by compelling them to honour a 
patent as regards an article which, although not 
the same as that previously produced, yet differed 
merely, say, by an exhibition of the ordinary skill 
of a craftsman, indeed, by an addition or variation 


which the ordinary workman cf uld and was paid 
to effect. A familiar example wherein version is 
usually absent is in the case of “an?*’ ^gous user"' 
so called, where, for instance, a mechanical con- 
trivance has been applied in a manner or to a 
purpose which is not quite the same, but is analo- 
gous to the manner or purpose in or to which it 
has been hitherto notoriously used. 

True and First Inventor 

He is considered to be the inventor who origi- 
nates, schemes, or discovers an invention either by 
the exercise of ingenuity or the result of a “ lucky 
shot”, and is the first to make application for a 
patent. Further, he who is the first to import an 
invention into this country and similarly applies 
for a patent is looked upon as the true -and first 
inventor. In either case, however, the inventor’s 
rights may have to give place under the Inter- 
national Convention to one who has previously 
applied for a patent abroad for the same inven- 
tion (see p. 177). Inventions are sometimes “com- 
municated from abroad” to an individual in this 
country, this fact being set down on the form of 
application for the patent. The communicatee is 
considered and treated as the inventor, the cir- 
cumstances of the transaction also simultaneously 
showing him to be a trustee for the communi- 
cator. Statute law has introduced amendments 
whereby certain non-inventors may receive patents. 
Thus, if an individual has applied for a patent in 
certain foreign States or British possessions, he. 
is entitled to apply for a patent for the same in- 
vention in this country whether or no he is the 
actual schemer or indeed the first to bring the 
invention into the realm. In addition, a non- 
inventor is permitted to be a co-p&tentee wi^i the 
inventor, while in the case of deceased inventors 
the patent may be granted to their legal personal 
representatives (sects. 43 and 93). On the other 
hand, the actual inventors may be precluded from 
being patentees. A public officer may, in virtue 
of his position and of the duties with which he is 
entrusted, be considered as a trustee for the public, 
and therefore incapable of securing a monopoly 
for himself. 

Although patent law may not refuse an inventor 
a patent, yet contractual relatidns may occasion- 
ally act so as to prevent a graht taking place ; or, 
if a grant has been made, they may compel its 
recipient to divest himself of the patent by assign- 
ment or otherwise. As regards an infant, there is 
nothing to prevent him from receiving a patent, 
although by ordinary law he is incapacitated from 
negotiating it or entering into contracts without 
the intervention of a guardian. 
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Whether an individual is or is not an inventor 
is a^^stion of fact which in many cases is easy 
of prooh'^Hometimes, however, the question is too 
dijfficult to settle satisfactorily. When this is so, 
any presumptions of inventorship that may be 
present are taken into full consideration. Thus, 
sometimes there is present the presumption that 
inventorship lies with one of the parties to a dis- 
pute such that the burden of rebutting it lies 
upon the other party. If, then, the other party is 
unsuccessful in proving himself to be the inventor, 
he will fail to secure his position as such. This 
position is often reached through the relation 
existing between master and servant. 

Grant not contrary to Law nor 
Mischievous, &c. 

There is also laid down as a condition that the 
grant shall not be contrary to law nor mischievous 
to the state by raising prices, nor be to the hurt 
ot trade nor generally inconvenient. Nowadays 
the necessity of ‘‘utility’’ in an invention is founded 
upon this proviso. 1 1 is somewhat diflicult to think 
of an invention which satisfies all the other con- 
ditions of validity and yet fails in utility, but the 
test of utility is always ai)plie(l in a case in 
which the validity of a patent is questioned. Jn 
truth, the necessity is a legacy from the time of 
C'oke, in an early period of patents, who laid 
dowm the doctrin(‘ that there must be present 
urqtns necessitas and evidcMS ntilitas. Urgeiis 
necessiias is no longer required, though traces 
o'f it were to be seen as late as the end of the 
eighteenth century. Evidens utilitas^ however, 
is still pleaded in an action and correspondingly 
denied, although, in fact, it has little to do with 
the# result of 'the action. The test of utility is 
applied in relation to the circumstances of the 
invention. Utility in the abstract is not required. 
Thus, although ladies’ corsets may be considered 
by some to be harmful, yet when an invention 
consisted in improved corsets, utility was held 
to be present. One of the most telling facts in 
favour of utility consists in a defendant in an 
action for infringement adopting the invention 
against which he alleges want of utility. The 
Comptroller General is empowered to refuse a 
patent for an invention the use of which, in his 
opinion, would Lj contrary to law or morality 
(sect. 76). 

International and Intercolonial 
Arrangements 

A convention exists between Britain and certain 
foreign countries whereby a person who has ap- 

VOL. IV. 


plied for a patent in one of the countries is entitled 
to a British patent bearing the date of the foreign 
application, provided he applies within twelve 
months of the foreign date (sect. 91). This privi- 
lege is mutual as regards inventors. Most of the 
important foreign countries, such as the United 
States of America, Austria, France, Germany, Italy, 
and tlapan, are parties to this convention. Britain 
has also entered into similar arrangements with 
certain of the British possessions. The specifica- 
tion accompanying an application made under 
the convention is published, if it is not already 
accci)ted, at the expiration of the twelve months 
from the original date. 

The Specification 

The consideration for the grant being the dis- 
closure of an invention to the public, it has been 
found by experience that at the present day the 
be.st method of communicating the disclosure is 
by means of r- written description or specification 
which is deposited at the Patent Ofiice (see Part I, 
(Chapter IX), and there, after the official accep- 
tance has issued, laid open to public inspection. 
Drawings may be employed to supplement the 
description, and they are usually compulsory 
wdiere the invention is of a mechanical nature. 
The description must be such that a person of 
competent skill can carry out the invention. At 
the same time, it must indicate what the public 
is prohibited from doing during the period of the 
monopoly. The specification wdiich must then 
accompany an application for a patent must be 
either a “ provisional ” specification or a “ com- 
plete ” specification. If a provisional siiecification 
is filed, it must be follow’ed up by the complete 
specification. In addition to these specifications, 
there is w'hat may fairly be termed an “exhibitor’s 
specification ”. 

Exhibitor’s Specification 

Where an inventor desires to exhibit his inven- 
tion at an exliibition certified by the Board of 
Trade without invalidating a subsequent patent 
through a prior publication of his invention, he 
must give notice of his intention to the Comp- 
troller of Patents, and file with the notice a brief 
description of his invention (sect. 45). An Order 
in Council, however, may relieve the exhibitor 
from such notice and specification. This form of 
specification is rarely adopted, and the legal re- 
sults accruing therefrom are to a great extent 
matters of surmise. 
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Provisional Specification 

This specification must describe the nature of 
the invention. The description may be brief, but 
it must enable the invention, which is afterwards 
fully described in the complete specification, to 
be identified. Provided that the nature of the 
invention has been fairly and honestly disclosed, 
practical details for performing the invention need 
not be described; if details, however, appear, it 
does not follow that such must be adopted in the 
complete specification, as other and better means 
may be evolved in the interval between the filing 
of the two specifications. In view of the in- 
vestigation to which complete specifications are 
subjected by the Patent Office (see p. 179), and 
the consequent possible excision of old subject- 
matter, it is not advisable owing to the require- 
ments as to conformity between the complete and 
the provisional specification to limit the latter to 
its bare legal minimum. 

The interval between the filing of the pro- 
visional specification and the complete specifica- 
tion enables the inventor to work out the details 
of the invention and to discover the best manner 
of performing it. 

The filing of the provisional specification gives 
the inventor priority over another person who 
makes the same discovery or evolves the same 
idea, but who has failed previously to apply for 
a, patent. 

Complete Specification 

Instead of filing a provisional specification and 
following it with a complete sx)ecification, the 
complete specification may be left with the appli- 
cation. In either case, the complete specification 
must, with particularity, describe the nature of 
the invention and the manner of performing it. 
Insufficiency or unintelligibility in the description 
will render the patent void. The specification 
must also be framed in good faith, and must dis- 
close the best manner known to thcj- inventor for 
performing the invention. Concealment of rele- 
vant information or statements intended to mis- 
lead the public result in an invalid patent. 

It should be mentioned here that in some in- 
stances a specification alone is not sufficient. In 
the case of chemical inventions, the Comptroller 
may require, before acceptance of the complete 
specification, the supply of samples and specimens 
qf the invention (sect. 2 (5)). 

The specification must end with a succinct state- 
ment of what the applicant desires to protect. 
This statement may consist of a single claim or 
of several claims. The invention set out in each 


substantive claim must satisfy aH the conditions 
for a valid patent, so that the presence^f a^ngle 
offending substantive claim renders^^hepatent 
void. 

In the case of inventions which are acquired by 
the Admiralty or War Office, the specification, if 
not already published, may be kept secret. 

A single complete specification may be filed in 
respect of two or more concurrent provisional 
specifications for inventions which are cognate or 
modifications one of the other, and a single patent 
granted in respect of the whole of such application. 

Construction and Interpretation 
of Specifications 

In most patent actions, and indeed in almost 
every transaction in which patents are ooncerned, 
the ambit or scope of the invention which is in- 
volved has to be determined. This necessitates a 
construction and interpretation of the specifica- 
tion. The importance of construction whereby a 
knowledge of the exact boundary of an invention 
is obtained cannot be too highly rated. Although 
strict rules for construction cannot be laid dow^n, 
yet it is possible to indicate salient considerations 
to which attention must be directed in order to 
arrive at the true meaning of a specification. 
Thus, for example, specifications must be con- 
strued like other written documents, ordinary 
words being given their natural meaning; con- 
struction is a matter to be determined by the 
Court only; the Court will exercise its own know- 
ledge, but in general it is aided by expert evi- 
dence. Expert evidence is directed to explaining 
the working of the patented machine or process, 
the meaning of scientific and technical terms, and 
the state of knowledge in the particular industry 
at the date of the patent. In common with other 
documents, the specification must be considered 
as a whole ; paragraphs in it must not be isolated 
and taken as though separate statements; nor 
must the claims at the end be interpreted apart 
from the description in the body of the specifica- 
tion. The invention, however, which is to be de- 
rived from and is pointed out by each substantive 
claim, must satisfy all the conditions necessary in 
an invention for a valid patent. Where a claim is 
capable of two interpretations, one of which would 
invalidate the patent, the Court will be disposed to 
adopt that interpretation which will have the effect 
of supporting the patent. One result of this is 
that if a claim would fail as a substantive claim, 
the patent may be saved by construing it as adjec- 
tive or appendant to another and valid claim. Con- 
struction to a great extent is dependent on the 
purpose for which it is undertaken; so that for 
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one purgose, cBnstruction may lead to an empha- 
one side of the invention, while, for 
anoth^ purpose, attention may be focused on 
another phase. In some instances it is possible, 
after considering what an alleged infringer has 
done, and after reading the specification, to de- 
cide forthwith that an infringement has been 
committed. Sometimes construction approaching 
completeness is necessary before the case in hand 
can be dealt with effectively. Complete construc- 
tion of a specification results in an exact state- 
ment of the invention in such a form as to make 
the statement directly applicable to almost any 
set of circumstances. Usually, howevei:, construc- 
tion falls short of this, and proceeds only so far as 
is sufficient to deal with the case under considera- 
tion, and leaves construction to be effected still 
furth^Ti when another case renders such a course 
necessaiy. It may be sufficient for construction 
to proceed only so far as to allot the invention 
to one or the other of two classes, which are 
technically termed “master- or pioneer-patents” 
and “ paten ts-for-improvements”. In a master- or 
pioneer -patent the invention is based on some 
underlying principle which is itself new, and what 
is described and illustrated in the specification is 
given merely by way of example. The claims in 
such a case will receive a broad construction, and 
the protected invention be proportionately widened 
in its scope. A patent-for-improvement, on the 
other hand, deals with improved means for effect- 
ing a known object or result. The invention in 
these circumstances is, in effect, confined to what 
is described and illustrated. The term “master- 
patent” expresses a relation between an invention 
and its successors in the same branch of industry 
to which the invention relates, successors such 
a!? improvements or modifications. The term 
“pioneer-invention” suggests the relation between 
the invc;ition in mind and altered or collateral in- 
ventions. It must, however, be remembered that 
in every case a statement of the exact limits of an 
invention is the ultimate aim of all construction, 
and that when this aim is achieved the allot- 
ment of inventions to either of two classes, and 
such-like aids to the settlement of a case, together 
with the judicial utterances thereon, have no 
place. 

Finally, complete construction may be said to 
result in the settling of such a “ claim” as would 
have been the best that the patentee could have 
devised, if at the time the specification was drafted 
he was in possession of all the information that 
was in the possession of the Court which con- 
strued the specification, and at the same time 
possessed the same ability to express himself as 
was possessed by the Court. 


Disconformity 

An inventor in filling in the details of his in- 
vention as described in the provisional speci- 
fication sometimes includes in his complete speci- 
fication a further or different invention. In such 
a case disconformity is said to be present, and 
this, if not removed by amendment of the speci- 
fication, formerly involved a nullification of the 
patent. Now, however, the patent is saved if 
the further or different invention was novel at 
the time of the filing of the complete specifica- 
tion and the x)atentee was its originator (sect. 42). 

Examination of Specifications by the 
Patent Office 

The Patent Office examines specifications, before 
their official acceptance, for formalities, sufficiency 
of description, disconformity (sects. 1 to 6), and 
for novelty as judged by specifications of not more 
than fifty years’ standing (sects. 7 and 8). 

As regards insufficiency of description, the 
Office may require the application for the patent 
to be post-dated to the date when a satisfactory 
amended specification was filed. 

Disconformity, when present, may be remedied 
by excision from the complete specification of the 
disconforming invention, or by cancellation of the 
provisional specification and a re-dating of the 
application to the date of filing the complete 
specification (sect. 6 (3)). 

If the invention to a large extent has been 
previously described in a specification not more 
than fifty years old, and the applicant’s specifica- 
tion, on due notice having been given, has not 
been satisfactorily amended so as to limit its 
claim to that to which the inventor is entitled, 
the Comptroller is empowered, by way of notice to 
the public, to add to the specification a reference 
by number and year to the earlier specification. 

When, however, the invention has been wholly 
and specifically claimed in the earlier specification, 
the patent tnay be refused. 

Amendment of the Complete 
Specification 

A patentee may find that his specification, after 
it has been officially accepted, is defective in that 
he has suggested or claimed novelty for some- 
thing that is not novel, or has included an in- 
complete or incorrect theory that is not essential 
to the working of his invention. In such a case, 
application to amend the complete specification 
may be made to the Comptroller (sect. 21). 
The amendments permissible are limited to dis- 
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claimer, explanation, or correction, either in the 
letterpress or in the drawings, and must be such 
as not to cause the specification when amended 
to claim an invention larger than, or different 
from, the invention as originally set out. The 
request to amend may be opposed, the opposition 
being decided by the Comptroller with an appeal 
to the Law Officer. The Law Officers arc the 
Attorney-General and the Solicitor-General for 
England. No amendment under this section 21 
can be permitted by the Comptroller when and 
so long as any action for infringement or proceed- 
ing before the Court for revocation of the patent 
is pending. 

In an action before the Court, the Court may 
allow the patentee to amend his specification by 
disclaimer. 

Simple means are provided for the correction 
of clerical errors. 

Provisional specifications, being records of the 
state of affairs with 'which the contents of the 
complete specification are compared, are but rarely 
allowed to be amended after acceptance. 

Opposition to the Grant of Patent 

Within two months from the advertisement of 
the official acceptance of the complete specification, 
the grant, which next follows, may be oj^posed on 
the following grounds: (1) That the invention has 
been obtained from the opponent : (2) that the 
invention has been claimed in a previous specifica- 
tion; (3) that the description is insufficient; and 
(4), that in effect, there is disconformity (sect. 11). 

Fraud committed out of this country in respect 
of obtaining the invention is not a ground of op- 
position. 

The opposition is dealt with by the Comptroller, 
his decision being subject to an appeal to one of 
the Law Officers of the Crown. The opposition 
may result in the patent being stopped, or on 
terms being imposed, or in the specification l)eing 
amended. Costs may be awarded. 

In the event of a patent being granted, and con- 
sequently the period of opposition having expired, 
the patent may be revoked on the same grounds 
as those upon which opposition might have been 
based, provided the proceedings are commenced 
within two years from the date of the application 
for the patent (sect. 26). 

Letters Patent 

The protection is conferred by the issue of Letters 
Patent. This sealed document is dated as of the 
date of the application for the patent, and sets out 
the extent of the protection and the conditions 
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under which the monopoly is held. *The qionopoly, 
so far as damages for infringement are coqj^roed, 
commences not at the nominal date ofiVae patent, 
but at the date of the official “acceptance”, i.e. the 
publication, of the complete specification (sect. 13). 

As is usual in grants from the Crown in similar 
connexions, the document begins with the address 
from the sovereign. Then follow recitals which 
state the grantee’s name, the title of the invention, 
that the grantee is the true and first inventor, that 
he desires the grant of a patent, that he has de- 
posited a complete specification, and, finally, that 
the invention is for the public good. Thus the 
grantee makes certain suggestions to the Crown, 
either of which, if material and false, renders the 
patent void. Following the recitals is the grant 
or permission to make, use, exercise, and sell the 
invention within the United Kingdom rfTtd the 
Isle of Man. Then is set out the prohibition, 
which is the most importiint clause in the docu- 
ment. It forbids all subjects from using or prac- 
tising the invention within the term of the patent 
'without the consent of the grantee. The conditions 
under wliicli the patent is held atid its duration 
then f<dlow. 

Necessary modifications in wording are made 
'where the circumstances n^quire it. 

A duplicate of the Letters Patent may be scalt^d 
at any time in case of loss or destruction of the 
original. 

Patent in Lieu of a Revoked Patent 

If a patent has been revoked on the ground of 
fraud, the Comptroller may, on application, grant 
to the true inventor a patent in lieu of, and bear- 
ing the same date as, the revoked patent. 

c 

Patents of Addition 

If a patentee desires he may protect an improve- 
ment in or modification of his invention by a 
“patent of addition”. By doing so, beyond the 
initial fees for obtaining the patent, no renewal 
fees are payable. A “patent of addition”, how- 
ever, stands or falls ■with the original patent, so 
that when the latter from any cause terminates, 
the “patent of addition” also comes to an end. 

Fees for obtaining a Patent 

The total cost of obtaining and maintaining a 
patent for the full period of fourteen years is £100. . 
The initial fees are £5, but no further fees are pay- 
able until the end of the fourth year. The fees 
are then paid annually ; for the fifth year, £5 ; for 
the sixth year, £6; and so on until the patent 
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expires. The^total cost may, however, be paid in 
^ump' sum. In the case of a patent of addition, 
no f3fei|gyond those which are required to obtain 
the patent are payable. 

Restoration of Lapsed Patents 

Where a patent has expired by reason of the 
non-payment of a renewal fee, and such non-pay- 
ment was unintentional, the Comptroller may order 
the restoration of the patent. The order may 
contain terms for the protection of persons who 
have used the invention after it has been declared 
void. 

Extension of the Term of a Patent 

In special circumstances, an extension of the 
term not exceeding .seven or fourteen years may 
be ol>tained by petition to the High C'ourt (^eet. 
itS). It is essential for the invention to be one of 
(‘xce]>tional merit, and for the remuneration re- 
ceived from the public to be inadequate. Other 
eireiunstanreh will also be considered, esjiecially 
the ri'i^on lor any want of .suee(‘>'< in exi)loit!ng 
the invention. Tenns may be iiiqio.sod, j)articu- 
larly where the jkUUioikt i.s an assignee. In such 
a ease it is usual to secure to the inventor a share 
in the ]irotits accruing from the extension. Facili- 
tic.s arc given for the ])etition to be opposed. 

Register of Patents 

The register of patents, which is kept at the 
Patent Office, is a record of matters allecting the 
grant, validity, continuation, and o\Micr.ship of 
j)a tents. Thus, among other matters, it contains 
|he grantee’s name, which is entered as soon as, 
but not before, the patent is granted. Notifica- 
tions of payment of renewal fees, amendment of 
specifications, extensions of the patent term, revo- 
cations, assignments, and licences are also inserted 
in the register. Registration is not compulsory, 
and is made only upon requc.st, which is accom- 
panied by evidence prirtui facie as to title. The 
object of registration is to indicate the owner of a 
particular patent, and therefore the person who 
is entitled to assign, grant licences, and otherwise 
deal with the patent, and also to show what other 
dealings with the patent have already taken place. 
It is advisable in all cases to place upon the register 
notice as to variations in ownership wholly or in 
part, for if this is not done, a person is liable to 
have his title affected or defeated by some subse- 
quent and unknown dealing with the patent. As 
regards matters of which the office has direct know- 
ledge, an entry is made in the register accordingly. 


An erroneous entry in the register may be rectified 
by application to the Court of any person aggrieved 
(sect. 72). 

Before registration takes place, the title-deeds 
and other documents which are produced at the 
Patent Office must be stamped to the same extent 
as other documents which transfer interests in 
property. 

Transfer of Patent Rights 

In accordance with the terms of the Letters 
Patent, a patentee may assign or transfer his 
rights to others, or he may grant licences to 
make or work the invention. 

As^sufuntent and Devolution. — An assignment of 
the entire interest in the patent may operate over 
the whole or a sjjeeified area only of the United 
Kingdom. The formal method of a.ssignment is 
by deed, although, as in the case of other property, 
informal method;: receive due recognition. 

In ca.se of death, the beneficial interest in the 
]>atent devolves on the executor or administrator. 
WJietlicr the deceased was the sole ])ateritee or 
whetJier lie wms a joint patentee Avith others, the 
.same rule a}>])lics (sect. 37). 

On bankruptcy, the i)atcnt as property passes 
to the trustee, ll is an ojien que.stion whether a 
patent is capable of seizure by the sheriff. 

Ciovernnicnt Uf<e and jicquisition of Patents and 
Inventions. — Patent.s tor inventions dealing with 
munitions of war may be acquired by the AVar 
Otiice or the Admiralty (sect. 30). 

A Government de})artmcnt may use an inven- 
tion after a patent has been aiiplied for, and in 
.such terms as may be agreed on with the patentee 
either before or after the use. In default of an 
agreement, the terms are settled by the Treasury 
(sect. 29). 

Licences 

A licence, instead of transferring the wffiole in- 
terest which another holds, merely enables the 
licensee to do what would otherwise be an unlaw- 
ful act, and permits the licensee, who has not pro- 
prietorial rights, to Avork under the patent. A 
licensee, in the absence of express agreement to 
the contrary, is not permitted to challenge the 
validity of the patent, and may, therefore, suffer 
disadvantage in being compelled to continue pay- 
ments in respect of a void patent. The number of 
licences granted may be unlimited, qxcept in the 
case where the sole right of working or using the 
invention has already been exclusively conferred. 
Restrictions may accompany the licence, such, for 
example, as regards duration, or working or using 
in a specified area only; but any restriction is null 
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and void that is in restraint of trade and contrary 
to public policy (sect. 38). Licences may be granted 
in many ways, the formal method, however, being, 
as in the case of assignments, by deed. 

Compulsory Licences 

Since the grant of a patent confers the exclusive 
right to manufacture the protected article or work 
the patented process, it is necessary to safeguard 
the public against a patentee who utilizes his 
monopoly in a manner prejudicial to the public 
interest. Thus, a patentee may impose unreason- 
able terms for the purchase of the protected article, 
especially where the article is required in a new 
trade or industry; or he may work the patented 
process to an inadequate extent ; and he may re- 
fuse to grant licences. In such circumstances, a 
petition for the grant of compulsory licences, or 
alternatively for the revocation of the patent, may 
be addressed to the Board of Trade (sect. 24). The 
Board, if satisfied that a prima facie q^se exists, 
endeavours to arrange an agreement between the 
parties. If unsuccessful, the Board refers the peti- 
tion to the Court for decision. Provided the 
reasonable requirements of the public have not 
been met, the Court may order the grant of li- 
cences on terms it may think proper, or if of 
opinion that the grant of licences will not be suf- 
ficient, it can order revocation of the patent. 

Compulsory Working of Patents 

A patent may be revoked after the expiry of 
four years from its date on the ground that the 
patented article or process is manufactured or 
carried on exclusively or mainly abroad, provided 
that the patentee is unable to prove that the manu- 
facture or process is carried on to an adequate 
extent in this country, or to establish satisfactory 
reasons why it is not so carried on (sect. 27). 

Any person may apply to the Comptroller for 
the revocation of a patent on the ground specified, 
the Comptroller’s decision being subject to appeal 
to the Court. Before, however, the patentee is 
called upon to defend his patent, the opponent 
must show a prima fade case for revocation — 
Hatscheh^s Patents (1909). (Reports of Patent 
Cases, Vol. XXVI, p. 228.) The judgment in this 
case sets out the circumstances in which an attack 
may be made on the patent, and the nature of the 
evidence to be adduced to meet it. Thus, whether 
the patent ought to be revoked depends in part on 
a comparison of the relative extent of the home 
and of the foreign manufacture. Importation of 
the articles is not of itself fatal to the patentee. 
In defending his patent, the patentee must be pre- 


pared to show that he has taken at Vast the same 
pains to develop the new industry in Britain at 
he has taken abroad. It is not sufiicient 
merely to prove that he could not work file inven- 
tion at home as profitably as he could abroad. It 
will also not avail him to shviw that there was no 
home demand, unless at the same time he could 
prove that he has done as much here as abroad to 
stimulate demand. In short, revocation or non- 
revocation depends broadly upon the answer to 
the question, whether he has used his monopoly 
fairly as between home and foreign trade. 

Infringement 

A patentee can protect and enforce the exclusive 
privilege to make, use, exercise, and vend the in- 
vention conferred upon him by the patent by 
bringing an action in the High Court against any 
person who infringes his monopoly. If he is suc- 
cessful in his action, he may obtain damages com- 
mensurate to the injury done to him, or he may 
be awarded the profits made by the infringer by 
the unauthorized use of the invention; but he 
cannot have both these remedies. Sometimes the 
delivery up to him of the infringing articles is 
ordered. In the case of old-established patents, or 
patents which have already been upheld in the 
Courts, an injunction restraining the infringer may 
be obtained before the trial of the action. The 
right of action passes with the property in the 
patent, except that a mortgagor can proceed with- 
out the mortgagee. A licensee cannot sue in his 
own name alone. 

The defence to an action for infringement may 
consist of a denial of the validity of the patent as 
well as a denial of infringement, and the revoca- 
tion of the patent may be sued for^by way of, 
counterclaim (sect. 32). A person who admits in- 
fringement may also defend himself from liability 
for damages by proving that he was not avure of, 
nor had reasonable means of making himself aware 
of, the existence of the patent. The mere marking 
of the article with the word “patent” without 
giving the number and year of the patent does not 
debar the innocent infringer from adopting this 
defence (sect. 33). As regards the validity of the 
patent, all the grounds on which the patent might 
be revoked on a petition to the High 'Court may 
be adv,anced against the patent. 

The denial of infringement may be based on the 
plea that, even supposing the patent to be valid, 
the defendant was entitled to deal with the inven- 
tion in the manner he has done. Thus, it is not 
infringement to re-sell when the invention was 
originally purchased from a properly authorized 
person ; nor is mere experimental use of the inven* 
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tion 'in a horuMfide attempt to improve upon it. 
Tft5*use«of a patented invention on a foreign 
vessel ^the purposes of navigation within the 
jurisdiction of Britain is also allowed by law, 
provided that a reciprocal privilege is granted to 
British vessels in the' foreign country (sect. 48). 
On the other hand, infringement is committed by 
any of the following acts, namely : importation of 
the invention from abroad ; the use of the inven- 
tion when it has been purchased from an un- 
authorized person ; infringement by one’s servant; 
exposure of the invention for sale; putting to- 
gether the parts for the purposes of instruction 
or otherwise ; the sale of the essential parts 
separately with the intention of their being aggre- 
gated; the breach of a condition known to be 
attached by the patentee to the use of the inven- 
tion; and manufacture while the patent is still 
alive with a view to selling on the expiry of the 
patent. Repairing a patented article may either 
be infringement or not infringement, according to 
whether or not the repairs amount to a renewal 
of the essential parts of the invention. 

Suppose that acts such as those enumerated 
above are admitted, infringement may still be de- 
nied on thjp plea that in what he has been doing 
the defendant has not been employing the patented 
invention, but something else. This, coupled with 
the ^challenging of the validity of the patent, is the 
most usual defence, and raises for settlement the 
issues — (1) what, as a matter of fact, has the de- 
fendant been employing, which is to be determined 
by evidence; and (2) what is the patented inven- 
tion, which must be ascertained by construction of 
the specification. 

It sometimes happens that an action for in- 
fringement is Drought by one patentee against 
another patentee, the issue between the parties 
being whether the defendant’s patent is for an in- 
dependent invention, or whether it is for an im- 
provemeftt on the plaintiffs invention, the use of 
which is necessarily involved in the use of the im- 
provement. Even if infringement is found to have 
occurred, it does not follow that the defendant’s 
patent is not valid ; but the defendant cannot use 
his own invention in these circumstances without 
arranging with the plaintiff for the use of the 
foundation invention. If, in such a case, the 
holder of ^he improvement patent meets with a 
refusal of the necessary leave, or with an attempt 
to impose unreasonable terms, by the holder of the 
foundation patent, his remedy is to proceed for the 
grant of a compulsory licence. 

In many instances the mere threat of an action 
for infringement will suffice to check the acts com- 
plained of by the patentee ; but a patentee needs 
to be careful not to indulge in groundless threats, 


as otherwise he lays himself open to injunction 
and to an action for damages (sect. 36). 

Patent Agency 

Instead of an inventor himself applying for and 
obtaining a patent and negotiating its sale, &c., 
all the necessary steps may be carried through by 
an agent appointed by him for the purpose (see 
Vol. I, p. 181). 

Offences 

A fine of £20 may be inflicted upon any person 
who uses on his place of business or otherwise 
the words “ Patent Office ”, or words suggesting 
that it is officially connected with the Patent 
Office, or uses the Royal Arms in virtue of the 
grant of Ijetters Patent merely, or describes him- 
self as a patent agent when not registered as 
such. 

Any person falsely representing that an article 
sold by him is patented, as by marking such article 
“ patented ”, is liable to a fine of £5. 

Scotland, Ireland, and the Isle 
of Man 

The same law as to patents applies to Scotland, 
with slight modifications. In an action for in- 
fringement the provisions for calling in an assessor 
apply, and the action is tried without a jury un- 
less the Court otherwise directs, but nothing af- 
fects the usual jurisdiction and forms of process. 
Offences punishable on summary conviction are 
prosecuted in the Sheriff Couit. Proceedings for 
the revocation of a patent are in the form of an 
action for reduction at the instance of the Lord 
Advocate, or of a party having interest with his 
concurrence. Except in so far as it extends, the 
special jurisdiction under the Act does not affect 
the jurisdiction of the Courts, and “the Court” 
means any Lord Ordinary of the Court of Session, 
and “ Court of Appeal ” either Division of that 
Court. “ Rules of the Supreme Court ” mean Act 
of Sederunt. If any rectification of the register 
is ordered by any Court, a copy of the order is 
to be served on the Comptroller. 

In Ireland all parties have their remedies as to 
patents as if granted to extend to Ireland only; 
the ordinary jurisdiction of the Courts is preserved, 
the expression “the Court” meaning High Court 
in Ireland. The same provision as to rectification 
of the register applies as in Scotland. 

As to the Isle of Man, with savings for local 
jurisdiction, and forms of punishment of offences, 
the general provisions of the Act apply. 



184 


THE LAW OF COMMERCE AND BUSINESS 


[Part III 


The Commercial Value of Patents 

The value of a patent as a property is to be 
determined by reference to two sets of considera- 
tions. One of these sets deals with the probability 
of profit from a manufacturing and trading point 
of view, supposing the patent to be valid, and the 
other with the danger to which every patent is 
exposed of being found worthless on legal grounds. 
These considerations may be compared to the value 
of a building site as determined in part by the 
rent obtainable, and in part by the security of 
title. In the case of land, a doubt as to title is 
not of common occurrence, and therefore this con- 
sideration seldom enters into the matter ; but when 
it exists it seriously affects the possibility of sale 
and depreciates the price, even if a sale can be 
effected. In the case of patents, however, the 
chance that the patent may be found to be invalid 
always enters as one of the prime considerations 
into the determination of its value. It is there- 
fore incumbent on a i)rospective investor in a 
patent to take the best means of assuring himself 
on this point. 

Opinions and Certificates 

When a patent is offered to an intending pur- 
chaser or forms part of the assets of a company 
seeking capital from the investing public, it is 
usual for the promoters to deal with this aspect 
of the matter by citing the opinion of counsel on 
the merits of the jjatent from a legal standi>oint. 
Sometimes an undue emphasis is placed upon the 
favourable character of such an opinion. It is 
well to remember that the conclusion arrived at 
by counsel must depend largely upon the material 
put before him. One of the greatest dangers run 
by a patent is the possibility that it may be ui)set 
on the ground of prior user, and this is a matter 
upon which those having extensive exfx^rience in 
the industry to which the invention relates can 
pronounce with more confidence than one whose 
information is, so to speak, secondhand. The 
opinion of counsel is more clearly witBin its own 
province in dealing with the risk of invalidation 
of the patent by prior publication. But here 
again the opinion is in large measure dependent 
on the work of those who have carried out a 
search among prior i^atents and in the literature 
of the subject. In a company prospectus the 
opinion of counsel is often backed by a statement 
or certificate furnished by the patent agent or 
expert by whom the search was made. Each case 
must, of course, be judged on its own merits, but 
as a general rule it may be said that, besides satis- 
fying oneself as to the professional standing and 


competence of those offering opinions and certifi- 
cates, it is necessary to be on one’s guafd aga/ast 
accepting such certificates and opinijy:is^s any- 
thing more than provisional. 

Trade Prospects 

Assuming that in any given case the validity of 
the patent may be accepted as a w’orking hypo- 
thesis, the next step is to ascertain what prospect 
there is of the w^orking of the patent being proti- 
tiible. This is a matter essentially for the man of 
business, but certain of the considerations that 
apply appeal more especially to the commercial 
man, and others more especially to the manu- 
facturer. Among these an important question is, 
supposing the patent to be valid, can Uie mono- 
poly which it j)urports to grant be made -effec- 
tive! The most common difficulty confronting 
the })atentee is that, in order to ensure validity, 
a narrow construction has to be put on the claim 
to avoid claiming something that can be show'n to 
be old, and in that case competing inventions, out- 
side the scope of the j)atent but equally cfficacioir; 
common* ially, may crop u]) all round it as soon a.s 
its value is generally recognized. Th‘' ]»atentee 
has then to face the dilemma that if he attein]»ts 
to bring the alleged infringers wdlhin the acoi>c 
of the patent he may get his j)atent upset ; wdiile, 

I unless he attempts to do this, his competitors may 
! cut into the market to so great an extent as prac- 
j tically to deprive him of his monopoly. Those 
I intere.sted in the financing of a patent must be 
I prepared to be bold in the attempt to obtain con- 
j trol over or to make arrangements with comi)eting 
I interests. 

I Another condition w^hich leads to a similar re- 
sult is that it may be difficult to trTfbe and check 
clear infringements, either on account of the ease 
wdth which infringement can be carried on in 
secret, or on account of the expense of detecting 
and proving it in a Court of Law. This is a pos- 
sibility which demands careful examination. If 
the nature of the invention is such that it may be 
pirated by numerous petty infringers individually 
not worth attacking, the result in the aggregate 
may very largely diminish the profits obtainable 
from the patent. Whether the monopoly can be 
made practically effective is therefore an important 
question in assessing the pecuniary value of a 
patent. 

The most favourable kind of patent as regards 
certainty of profit is that which offers a cheapen- 
ing of some article in which the manufacturer has 
already an established trade. In this case the 
probable profits can be gauged with some approach 
to accuracy, at any rate if the patentee is content 



Chap. XIY] 


PATENTS, DESIGNS, AND TRADE MARKS 


185 


with* the existiig business. If, however, such a 
pAent is»*employed as an instrument of competi- 
tion, ei^abling the maker to extend his business 
by underselling competitors, the probable profits 
cannot be so nearly estimated. They will be de- 
pendent on the ability ind judgment with which 
the power to sell at lower prices is made use of, 
and against the extension of business has to be 
set the lowering of price by which it is obtained. 

While in the case just dealt with the expecta- 
tion of profit is fairly sure, the scope which it 
offers to enterprise is comparatively limited. The 
greatest chances are presented by those patents 
which put before the public some new* article, or 
an article so much superior to something already 
in use that purchasers are prepar(*d to jiay more 
for it. In this case the undertaking assumes a 
much, more speculative character. Wliat llie 
chances are may in some instances be shrewdly 
guessed by one whose business it is to for(‘cast 
the wants of the piiblic or the demands of the 
market to which the invention is otiered. Ihit 
altliough the great(‘st opportunities are associated 
with patents of this kind, their ])ro])er exploitation 
calls for the ap[)lic<ition of the higliest l>usine>^ 
ability and, push, and the v<due of tlu* patent as 
a y)roperty will very largely d(‘]>end upon its fall- 
ing into the right hands. 

In connection es[)ecially with this class of in- 
vention there is the risk that they will not be 
ftaind so 'satisfactory in their r(*sults when they 
c<nne to be worked on a commercial scale as when 
they are worked merely experimentally. The rule 
is that an invention arrives at maturity only under 
a jirogressivc series of yia tents. Unexpected ditli- 
cultics may have to be overcome, and the success 
of the venture will depend upon the readiness and 
resource with' which these can be met. There is 
also the (juestion whether the proposed new in- 
dustry will be dependent upor enterprise which 
may not be forthcoming in contributive or assist- 
ing industries. In forming an opinion on the 
various component questions involved in valuing 
a patent, it is of course necessary to take into 


account special conditions pertaining to the trade 
or industry to which the invention relates; whether, 
for instance, the proposed manufacture has only 
a limited field of application, or whether it ap- 
peals to the public at large or to extensive and 
widely spread existing industries; whether the 
demand is likely to be only a passing phase, or 
whether the invention seeks to satisfy some per- 
manent public need ; whether the article is to be 
put on the open market, or whethei- its adoption 
by large corporations or by the Government is 
essential to success; whether it can be introduced 
with little or no disturbance of capital already 
sunk, or whether it involves wholesale scrapping 
of existing plant or machinery. 

A]>art from encpiirics of the kind outlined in 
lh(‘ foregoing ]»assages, it would be unsafe, not- 
wilhstaiiding the official examination to which 
it has been subjected, to treat a patent lately 
granted as having intrinsic value, entitling it to 
be regarded as gc»od security or a valuable asset. 
Lastly, an eHii)liatic caution should be given that 
a ])atent siiccification bearing the Official Refer- 
ence to a previous specification should be sub- 
jected to especially searching enquiry. 

Concluding Note 

It only remains to iidd that it is generally recog- 
nized that some well -devised scheme for the pro- 
tection of inventions for a limited period is of 
assistance to the development of manufacturing 
interests, with resulting benefit to the community. 
Patent law has ])roceeded in the direction of 
accommodating it>elf to the needs of a great in- 
dustrial nation, and, where abuses have become 
apparent, tlio law has been amended. Probably 
among the more iint)ortant reforms are those which 
havt^ been the subject of recent legislation cul- 
minating in the consolidating Act of 1907. It 
would, however, be too much to expect that the 
j)resent law will be found so complete that occa- 
sions for further improveineuts wdll not present 
themselves. 


DESIGNS 


Introductory 

The first Statute dealing with Copyright in 
Designs was the Act of 1787, but the law is now 
to be found in the Patents and Designs Act, 
1907, Part II, and the Designs Rules, 1908. 
The only test of a design is whether it is novel 
and original; utility does not enter into the ques- 
tion. 


Registration 

The registering authority is the Comptroller of 
Patents. (The official instructions should be con- 
sulted, and see Yol. I, pp. 179-81.) The a\)pli- 
cation must be made by or on behalf of the \)erson 
claiming to be the proprietor of a new or original 
design not previously published in the United 
Kingdom. The same design may be registered 
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in more than one class, and in case of doubt the 
Comptroller may decide the class. 

The Comptroller may refuse to register any 
design, but any person aggrieved may appeal to 
the Board of Trade, and the Board, after hearing 
the applicant and the Comptroller, if required, 
makes an order. Agents may be employed. 

The application must state the article to which 
the design is to be applied and, if required, must 
contain a statement of novelty and generally three, 
or in some cases four, similar drawings, photo- 
graphs, tracings, &c. Where the design contains 
the names or representations of living persons or 
persons recently dead, consents must be furnished. 

The Comptroller will acknowledge the receipt 
of the application, which he considers, and if no 
objection is raised, accepts. Notice of any objec- 
tion is sent to the applicant, and unless within 
one month he applies for a hearing, he is taken 
to have withdrawn his application. The decision 
of the Comptroller is sent to the applicant in 
writing, who may apply within one month for 
a statement of the grounds of objection with a 
view to appeal (fee 55.). Appeals must be lodged 
within one month. 

If, owing to the default or neglect of the appli- 
cant, an application is not completed within twelve 
mouths, notice is sent to him, and if not then 
completed within usually fourteen days, the appli- 
cation is deemed to be abandoned. On the death 
of an applicant before registration the names of 
persons owning the design may be entered. 

Where a design has been registered in one or 
more classes of goods, the application of the pro- 
prietor to register it in one or more other classes is 
not refused, nor the registration invalidated, on the 
ground of the design not being a new and original 
one by' reason only of previous registration, or on 
the ground of the design having been previously 
published in the United Kingdom by reason only 
that it has been applied to goods of another class 
in which it was so previously registered. 

The Comptroller grants a certificate of registra- 
tion to the proprietor when the design is registered, 
and in case of loss of the original may Ifumish one 
or more copies of the certificate. 

The fee on application to register one design to 
be applied to a single article is bs. (carpets, (kc., 
25. 6d.), or to be applied to a set of articles, IO 5 . ; 
if to be applied to lace, 1 5 , or to a set of lace 
articles, 2s. 

The Register of Designs is kept at the Patent 
Office, and in it are entered the names and ad- 
dre-sses of projirietors, a representation or speci- 
men of the design, notifications of assignments, 
and transmissions of registered designs and other 
matters. 


The register is prima fdcie ei4deDce of any 
matters directed or authorized to be entered in^t. 

Assignment 

A person entitled as assi 3 ^ee, mortgagee, licensee, 
or otherwise may make application jointly with 
the registered proprietor with a new registration 
fee, or a person subsequently entitled may make 
application with proof of title and a fee of IO 5 ., 
and the Comptroller will make the necessary entry 
on the register. The name of a mortgagee or 
licensee may be removed. 

Copyright in Registered Designs 

The registered proprietor of a design when it is 
registered has copyright in it for five years, from 
the date of registration. Application for extension 
of the i>eriod may be made within one week before 
its expiration (fee 5s.), and the Comptroller on 
payment of a fee of £l may extend the period of 
copyright for a second period of five years. Within 
six to twelve months of the expiration of this 
second period application for further extension 
(fee 10s.) may be made to the Comptrojjer, and on 
payment of a fee of £1, 10s. he may extend the 
period of copyright for a third period of five years. 

Representations and Specimens 

Before delivery on sale of any article to which a 
registered design has been applied, the proprietor, 
if exact representations or specimens were not fur- 
nished on the application for registration, must 
furnish to the Comptroller the necessary number 
of exact representations or specimens of the 
design, and on failure so to do hi«iame will l)e 
erased from the register and the copyright ceaae. 

The proprietor must cause each article to be 
marked with the word “ Registered ” oi* “ Regd,” 
or “ Rd.” and in most cases with a number. He 
will not be entitled to recover penalties or damages 
in respect of infringement unless he took all proper 
steps to ensure the marking of the article, or the 
infringement took place after the guilty person 
knew or had received notice of the existence of 
the copyright in the design. 

The Board of Trade may, on representation made 
by any trade or industry, dispenr^ with or modify 
these requirements as regards any particular class 
or description of articles in the interests of the 
trade or industry. 

The disclosure of a design by the proprietor to 
any other person in such circumstances as would 
make it contrary to good faith for that other per- 
son to use or publish it, or disclosure in breach 
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of good’ faith by #ny person other than the pro- 
priet&' of the design, or acceptance of a first and 
confidential order for goods bearing a new and 
original textile? design intended for registration, 
are not deemed publicaftion of the design so as to 
invalidate the copyright ii. '•egistration is obtained 
subsequently to the disclosure oi; acceptance. 

Inspection of Register 

During the existence of the copyright in a 
design, or a period usually five years, but as to 
printed and woven designs and unclassified goods 
two years, the design is not open to inspection 
^xcept by the proprietor or person authorized 
in writing by him, or person authorized by the 
Comptroller or the Court, and furnishing such 
information as may enable the Comptroller to 
identify the design. A design is not open to the 
inspection of any person except in the ])resence 
of the Comptroller or officer acting under him, 
anrl on payment of a small fee. The jx?rson 
making the inspection must not take any copy. 
Where registration of a design is refused on 
the ground of identity with a design already 
registered, the applicant is entitled to inspect 
the design so registered. After the expiration of 
copyright or shorter prescribed period, a design 
is ojK'n to inspection, and copies can be taken on 
payimuit of a fee. 

On the request of any person furnishing in- 
formation enabling the Comptroller to identify 
the design and on payment of a fee of Is. (2s. 6d. 
if the registered number is not supplied), the 
Comptroller must inform such person whether 
the registration still exists in respect of the de- 
sign and as to what classes of goods, and its date 
and the name ard address of its proprietor. 

At any time after the registration of a design 
any person may apply to the Comptroller for the 
cancellation •f the registration on the ground that 
the design is used for manufactures exclusively 
or mainly out of the United Kingdom. The 
application is a similar one to that made in re- 
spect of patents (see p. 182). 


Exhibitions 

The exhibition at an industrial or international 
exhibition certified by the Board of Trade, or the 
exhibition elsewhere during the period of the hold- 
ing of the exhibition, without the privity or con- 
sent of the proprietor of a design, of any article 
to which a design is applied, or the publication 
during the holding of any such exhibition of a 
description of a design, does not prevent the 
design from being registered, or invalidate its 
registration. The exhibitor, before exhibiting or 
publishing a description, must give the Comp- 
troller the prescribed notice of his intention to 
do so, and the application for registration must 
be made within six months of the date of the 
opening of the exhibition. This provision may 
be applied by Order in Council to any exhibition. 

Leg-al Proceedings 

During the q^istence of copyright in any de- 
sign, it is not lawful for any person: 

(a) For the purposes of sale to apply or cause 
to be applied to any article in any class of goods 
in which the design is registered the design or any 
fraudulent or obvious imitation of it, except with 
the licence or written consent of the registered 
proprietor, or to do anything with a view to 
enable the design to be so applied; or 

(b) Knowing that the design or any fraudulent 
or obvious imitation of it has been applied to any 
article without the consent of the registered pro- 
prietor, to publish or expose or cause to be pub- 
lished or exposed for sale that article. 

The penalty is the payment to the registered 
proprietor of a sum not exceeding £50, recoverable 
as a debt or damages at the suit of the proprietor, 
who may also obtain an injunction ; but not more 
than £100 can be recovered in respect of one 
design. 

The same provisions apply as to certificates of 
validity and remedy in case of groundless threats 
and legal proceedings to registered designs as in 
the case of patents (see p. 183). 


TRADE MARKS 


IntToductory 

The general principle underlying the law as to 
trade marks was well stated by Lord Justice 
-Jamqgjn his judgment in Singer Manufacturing 
Company v. Loog (1880): “No man is entitled to 
represent his goods as being the goods of another 
man; and no man is permitted to use any mark, 


sign or s3niibol, device or other means whereby, 
without making a direct false representation him- 
self to a purchaser who purchases from him, he 
enables such purchaser to tell a lie or to make 
a false representation to somebody else who is the 
ultimate customer. That being, as it appears to 
me, a comprehensive statement of what the law 
is upon the question of trade mark or trade de- 
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signation, I am of opinion that there is no such 
thing as a monopoly or a property in the nature 
of a copyright, or in the nature of a patent, in 
the use of any name. Whatever name is used 
to designate goods, anybody may use that name 
to designate goods; always subject to this, that 
he must not, as I have said, make directly, or 
through the medium of another person, a false 
representation that the goods are the goods of 
another person.” 

The law on the subject of trade marks is not 
older than the nineteenth century, and the bulk 
of it is now contained in the Trade Marks Act, 
1905, and the Rules made under it by the Board 
of Trade, with the exception of the (‘riminal pro- 
visions contained in the Merchandise ]\Iarks Acts. 
The principle of registration of trade marks was 
first adopted under the Act of 1875, registration 
then becoming priyita facie evidence of the right 
to the exclusive use of a mark. The Act of 18‘^3 
directed the Register of Trade Marks to be kept 
at the Patent Office. ' 

A “ mark” includes any device, brand, heading, 
label, ticket, name, signature, word, letter, numeral, 
or any combination thereof. 

A trade mark is defined as a mark used or ])ro- 
posed to be used upon or in connection with goods 
for the purpose of indicating that they are the 
goods of the proprietor (*f stub trade mark by 
virtue of manufacture, selection, certification, 
dealing with or ofiering for sale. 

The Registrar of Trade Marks 

The Registrar is the Comjitroller-Oeneral of 
Patents. 

Any discretionary or other jiower gi\en to the 
Registrar must not be exercised adversely to an 
applicant or registered i)rojjrietor without the 
applicant or registered proprietor being given 
an opportunity of being heard. Exce}>t where | 
expressly given, there is no axipeal from the | 
decision of the Registrar otherwise than to the 1 
Board of Trade ; but the Court dealing with j 
any question of rectification of the Register has 
power to review any decision of the Registrar 
relating to the matter in question. 

In his yearly Report the Comptroller General 
must include a report respecting the execution 
of the Trade Marks Act. 

The Register 

• 

The Register of Trade Marks is kept at the 
Patent Office (see Vol. I, pp. 179-81), and all regis- 
tered trade marks are entered in it, with the names 
and addresses of their proprietors, notifications of 


assignments and transmissions, *disclaimers^on- 
ditions, limitations, and other matters. Trusts 
are not entered. The Register open to the 
public for inspection on payment of Is. per quarter 
of an hour during the ^vir.ual hours. Certified 
copies of any entry De obtained on payment 
of a fee of 10s., a: a office copies at Is., or 4d. per 
100 words over 300. 

The Board of Trade 

The Board of Trade, acting by the President 
or a Secretary or Assistant Secretary, or any 
jierson sjiecially authorized by the President, may 
refer any apjieal to the Court, but otherwise* the* 
decision of tin* Board is final. The Board of 
Trade has jiower to make and lias made rules, 
nanu'ly, tlie Trade Marks Rules, 190fl, which have 
the lorce of law. Su]»plementary rules can l>e 
maile, and are to be advertised in the Trade Marks 
Journal and laid before Parliament. With tlie 
sanction of the Treasury, the Board has j)rescribed 
fee.s. 

Registrable Trade. Marks 

A “registrable trade mark” means a trade mark 
which is legally capable of regd strut ion, and a 
“ registered trade mark” one which is ac'tnally upon 
the register. 

A trade mark must be rc‘gislered in res}>ect f)f 
jiarticiilar goods or classes of goods, and a rt‘gis- 
trable trade mark must contain ov consist of at 
lea.st one of tl-e following essential particulars: — 

(1) The name (jf a company, individual, or firm 
rc])res(‘nted in a sir>ecial or particular manner ; 

(2) The signature of the ap})licant for n*gistra- 
tion, or some predecessor in his business ; 

(3) An in\ented word or inveriTbd words; • 

(4) A word or words luiMiig no direct reference 
to the character or quality of the goo<ls, and not 
Ixjing according to its ordinary sigiiifidition a geo- 
graphical name or a surname ; 

(5) Any other distinctive mark; but a name, 
signature, or word or words if not of the above 
d(*scrix)tion is not, excej^t by order of the Board of 
Trade or the Court, deemed a distinctive mark. 
Any sxxjcial or distinctive words or letters used as 
a trade mark in business f)efore August 13, 1875, 
and continued in use to the date of application 
may, however, be registered. • 

A trade mark may be limited wholly or in part 
to one or more sp(?cified colours, but if not so 
limited is deemed to be registered for all colours. 
No matter which is calculated to deceive <ir^>Aer- 
wise disentitled to legal protection, or contrary to 
law or morality, or of any scandalous design, can 
be roistered. 
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A^ application may be refused if it contains 
the words ‘'“Patent”, “Patented”, “By Royal 
Letters Pater\t” “Registered”, “Registered De- 
sign”, “ Copyright”, “ Entered at Stationers^ Hall”, 
“ To counterfeit this is''''jrgery”, or such -like words, 
or if the applications c^oiin representations of 
Their Majesties or any meifl^er of the Royal 
Family, or the Royal Arms, arms of foreign states, 
of cities, corporate bodies, <fec., or the representa- 
tion of living persons or those recently dead, unless 
consents are furnished. 

Any })erson using the Royal Arms, or crests or 
arrrts so closely resembling them as to be calculated 
to deceive, or the arms of any member of the Royal 
•Family, iii connection with any trade, ])usiness, 
calling, or i)rofessiou, may be restrained from such 
use. The use of foreign Royal Arms must be 
justified’. 

Application for Registration 

Application for registration must be made in 
writing ]»y the |K‘rson claiming to lie tin* proprietor 
to ihe Itegistrar on the form prescribed. Agents 
may be employed. L']K)n receipt (»f the a])j)lica- 
tion the Ucjiistrar cau-cs a search to be made 
aiiKUigst registi'red marks and ] guiding applica- 
tions, to see if th(‘re are identical or closely re- 
semiiiing marks already registered. 

The Registrar may refuse any application, or 
may accept it absolutely or subject to conditions, 
amendments, or modifications. In case of refusal i 
or conditional accopbince, on request of the ap- 
plicant, the Registrar must state in writing the 
grounds of his decision, and such decision is sub- 
ject to appeal to the Board of Trade or to the 
Court at the option of the applicant. 

The Registrar must advertise every application 
accepted or conditionally accepted for registration 
in the Journal of Trade Marks, and a block must 
be furnished by the apjilicant for the purpose of 
illustration. Any person within one month from 
the date of the advertisement of an application 
may give notice to the Registrar of opposition to 
the registration, and notice being given to the 
applicant, the parties are informed of their state- 
ments and counter-statements, and if opposition is 
persisted in after hearing theevidence, the Registrar 
decides whether the registration is to be permitted 
or not. His decision is subject to appeal to tlic 
Court, or, with the consent of the parties, to tlie 
Board of Trade. The result of an appeal may be 
that the m£irk is sanctioned in a modified form, in 
\ihl^9rcase it must be advertised in that form. 

On registration, the Registrar grants a sealed 
certificate in the form prescribed. Where regis- 
tration is not completed within twelve months 


from the date of application owing to the default 
of the applicant, the Registrar gives usually four- 
teen days’ notice, and if not completed within 
the fourteen days, the application is treated as 
abandoned. 

Disclaimer 

If a trade mark contains parts not separately 
registered by the proprietor as trade marks, or if 
it contains matter common to the trade or other- 
! wise ol a non-distinctive character, the Registrar, 
1 Board of Trade, or the Court in deciding whether 
such mark shall be entered or remain upon the 
r(‘gistcr may require the proprietor to disclaim any 
right to the exclusive use of any part or parts, to 
the exclusive use of which they hold him not to be 
I entitled. But no disclaimer in the register affects 
j the rights of any proprietor except such as arise 
j out of the registration of the trade mark in respect 
I of which it is made. 

I 

I Effect of Registration 

I The i)erson for the time bein^ entered in the 
I register as proprietor, subject to any rights appear- 
ing from such register to be vested in any other 
j>eison, has })ower to assign the trade mark and 
give effect u.d rt'ceipts for any consideration. 

A valid registration gives to the proprietor the 
ex(*lusive right to the use of such trade mark upon 
or in connection with the goods for which it is 
registered. Where two or more persons are regis- 
tered as proprietor.N, no rights to exclusive user, 
except where rcspeclive rights have been defined 
by the Court, are acquired by any one of tliem as 
against any other, but, otherwise, each has rights 
as if he \\ere tlie sole registered proprietor. Regis- 
tration as proprietor is 'prima facit evidence of the 
validity of the original registration and all subse- 
quent assignments and transmissions. The original 
registration, after the expiration of seven years, 
is taken to be valid in all respects, unless it was 
obtained by fraud, or unless the trade mark is 
calculated to deceive, or is in other ways disentitled 
to legal protection; but the proprietor is not en- 
titled to interfere with or restrain the user by any 
person of a similar trade mark which such person 
has by himself or his predecessors continuously 
used from a date anterior to his own user, or to 
object to such a person being put on the register 
for such similar trade mark. 

No person is entitled to take proceedings or re- 
cover damages for infringement of an unregistered 
trade mark unless it was in use before 13 August, 
1875, and has been refused registration under the 
Act of 1906. 
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In any action for infringement the Court must 
admit evidence of the usages of the trade in respect 
of the get-up of the goods and of any trade marks 
or get-up legitimately used in connection with 
such goods by other persons. 

No registration interferes with any horm fide 
use by a person of his own name or place of busi- 
ness, or of that of any of his predecessors in busi- 
ness, or the use of any boria fide description of the 
character or quality of his goods. 

The rights of action against any person for pass- 
ing off goods as those of another j)erson, or the 
remedies, are not affected by the Trade Marks Act 
(see p. 192). 

Identical Trade Marks 

Except by order of the Court, or in the case of 
trade marks in use before 13 August, 1875, no trade 
mark can be registered in i-cspect of any goods or 
description of goods which is identical with one 
belonging to a different proprietor, already on the 
register in respect of such goods or description of 
goods, or so closely resembling such a trade mark 
as to be calculated to deceive. In the case of rival 
claims to the same or closely identical trade marks 
in respect of some goods or description of goods, the 
Registrar may refuse to register any of them until 
the rights have been determined by the Court or 
settled by agreement in a manner approved by 
him, or on appeal by the Board of Trade. In the 
case of honest concurrent user or of other sj»eciai 
circumstances, the Court may permit the registra- 
tion of the same or nearly identical trade marks 
for the same goods or description of goods by 
more than one proprietor, subject to conditions. 

Associated and Combined Trade 
Marks 

If application is made for the registration of a 
trade mark so closely resembling a trade mark of 
the applicant already on the register for the .same 
goods or description of goods as to be calculated 
to deceive or cause confusion if used by a person 
other than the applicant, it may be required that 
such trade marks shall be entered on the register 
as associated trade marks. This does not apply 
to identical trade marks, which may be registered 
without this condition. 

If the proprietor of a mark claims to be entitled 
to the exclusive use of any portion of such mark 
separate^, he may apply to register the same as 
separate trade marks, but each separate trade 
mark must satisfy the conditions required of an 
independent mark, except that when registered it 
and the trade mark of which it forms a part are 


deemed to be associated trade Slaarks and entered 
as such. The user of the whole trhde mark is 
not deemed a user of the trade marks so con- 
tained. 

A person may claim t be the proprietor of 
several trade marks { Tthc same descriptions of 
goods which, wh=* J resembling each other in ma- 
terial particulars, differ in resjject of — 

(a) Statements of the goods for which they are 
respectively used or proposed to be used; or (6) 
Statements of number, price, quality, or names 
of places ; or (c) Other matter of a non-distinctive 
character which does not substantially aff(‘ct‘ the 
identity of the trade mark ; or (d) colour. 

In such a case the marks may be registered as 
a series in one registration, and are deemed to be 
associated trade marks. 

A^s^)ciated trade marks are assignable or trans- 
missible only as a whole and not separately, but 
lor other purposes are deemed to be registt'red as 
.separate marks. Where, however, user of a regis- 
tered trade mark is required to be proved, user of 
an associated registered trade mark, or a trade 
mark with conditions or alterations not substan- 
tially affecting its identity, may be accepted as 
equivalent. 

Special Trade Marks 

Where any association or person umlcrtiikes the 
examination of any goods in resj^ect of origin, 
material, mode of manufacture, (juality, a('.curacy, 
or other characteristic, and certifies the result of 
such examination by mark u.sed upon or in con- 
nection with such goods, the Board of Trade may 
pennit such association or person to register such 
mark as a trade mark in respect of such goods, 
whether or not .such a.s.sociation or ]>cr.son b^ a 
trading as.sociation or trader, or possessed of a 
goodwill in connection with .such examination and 
certifying. Such a trade mark is de?med in all 
respects to be a registered trade mark, and such 
association or person the proprietor, but the mark 
is transmissible or assignable only by permission 
of the Board of Trade, 

Sheffield Marks 

With respect to the Cutlers Company and the 
marks or devices called Sheffield marks assigned 
or registered by the Master, Wardens, Searchers, 
and Assistants of that Company, special provisions 
have been made. The Sheffield Register is kept 
by the Cutlers Company, who, on reqiiesrW 
prescribed manner, enter all trade marks in re- 
spect of metal goods, i.e. metal wrought, un- 
wrought, or partly wrought, and all goods com- 



€limik.ZIV] 


PATENTS, DESIGNS, AND TRADE MARKS 


191 


posed wholly o# partly of any metal. The trade 
marks to be entered are all those assigned by the 
Cutlers Company and actually used before 1 Jan- 
uary, 1884, and not previously entered, and new 
marks which are allc^j^ed on application made by 
a person carrying on br^ryaess in Hallamshire or 
within six miles thereof. N\^ices of any applica- 
tion and registration in the ShelAeld Register must 
be given to the Company, who enter the mark in 
the Register of Trade Marks, such registration 
having the same effect as if the application had 
been made to the Registrar. Similar provisions 
apply to objections as where the application is 
made to the Registrar. Anj^ application from any 
person not carrying on Vjusiness within Hallam- 
shire or within six miles thereof is notified to the 
Cutlers Company by the Registrar. 

Cotton Marks 

The chief officer of the ^Manchester Branch is 
^‘the Keeper of Cotton Marks”, who acts under 
the direction of the Registrar. The applications 
for registration in respect of cotton goods are 
made to the Manchester Branch, being notified 
to the Regi;itrar together with the report of the 
Keei)er of Cotton Marks. Unless the Registrar 
objects, the application is advertised by the Man- 
chesfv.T Branch, and proceeds in a similar manner 
to (jther ai)plications. Upon registration, the 
Keeper of the Cotton Marks enters the mark in 
th«^ duplicate Manchester Register, and such regis- 
tration takes effect as if the application had been 
made to the Registrar. Notice of any removal 
or cancellation or correction is notified so that 
the Manchester Register may be altered. A cer- 
tificate of the Kee])er of the Cotton Marks has the 
same effect as une of the Registrar. 

In every application for the registration of a 
cotton mark which has been used prior to the 
date of application, the length of time of user 
must be stated on the application. 

In respect of cotton piece goods and cotton 
yarn, no mark consisting of a word or wwds 
alone, whether invented or otherwise, can now^ be 
registered, and no word or words are deemed dis- 
tinctive in respect of such goods. In respect of 
cotton piece goods, no mark consisting of a line 
heading alone can be registered, and no line 
heading is deemed distinctive in respect of such 
goods. No registration of a cotton mark gives 
any exclusive right to the use of any word, 
letter, numeral, line heading, or any combination 

The Keeper of the Cotton Marks will, on pro- 
duction of a facsimile of the mark and on payment 
of a fee of five shillings, issue a certified copy of 


the application for registration with the length 
of time of user, if any, and any other particulars 
deemed necessary. 

The Keeper of the Cotton Marks consults the 
Trade and Merchandise Marks Committee ap- 
pointed by the Manchester Chamber of Commerce 
upon questions of novelty or difficulty arising on 
application for registration. 

Assignment 

A registered trade mark may be assigned and 
transmitted only in connection with the goodwill 
of the business concerning the goods which have 
been registered, and is determinable with that 
goodwill ; but the proprietor may assign the right 
to use the trade mark in any British possession, 
protectorate, or foreign country in connection wuth 
any goods for which it is registered, together with 
the goodwill of the business in such goods. The 
request to assign must be made jointly by both 
parties, or, if by a subsequent proprietor, with 
proof of his title as required. 

Mliere a person ceases to carry on business by 
reason of dissolution of partnership or otherwise, 
and his goodwill does not pass to one successor 
but is divided, on the application of the pirties 
interested the Registrar may permit an apportion- 
ment of the registered trade marks, subject to 
conditions and modifications, if necessary, in the 
juiblic interest, and subject to appeal to the Board 
of Trade. 

Period and Renewal of Registration 

The registration of a trade mark is for a period 
of fourteen years, but on application made two 
to three months before the expiration of the last 
registration by the registered proprietor the Regis- 
trar may renew the registration of such trade 
mark for a further period of fourteen years. If 
application is not made the Registrar sends notice 
to the registered proprietor to the effect that 
the existing registration will expire, with the con- 
ditions as fo the payment of fees on which re- 
nevral may be obtained. If at the expiration of 
the time prescribed the conditions have not been 
complied with, the Registrar may remove such 
trade mark from the register, subject to con- 
ditions as to restoration. The cause of removal 
is entered. Where a trade mark has been re- 
moved for the non-payment of the fee it is, for 
the purposes of any application for registration 
during one year, deemed a trade mark already 
registered, unless it is shown that there has been 
no bona jide trade user of such trade mark during 
the two years preceding such removal. 
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Correction and Rectification of the 
Register 

On the request of a registered proprietor, or 
person entitled to act for him, the Registrar may 
correct any error in or make any change in the 
name or address of the registered proprietor of 
a trade mark, cancel the entry, strike out any 
goods or classes of goods from those for whi(‘h 
the mark is registered, or enter a disclaimer or 
memorandum relating to a mark which does not 
in any way extend the rights given by the exist- 
ing registration of such mark. Any decision of the 
Registrar is subject to appeal to the Board of Trade. 

Where a person becomes entitled to a registered 
trade mark by assignment, transmission, or other 
operation of law, the Registrar, on recpiest and on 
proof of title, must cause the name and address of 
such person to be entered a^ j^ropriotor, subject 
to appeal to the Court, or, with the con^^ent of the 
parties, to the Board of Trade. 

The registered proprietor may apply for leave 
to add to or alter his trade mark in any manner 
not substantially affecting its identity, and against 
any refusal or conditional j)ermission ol the R(‘gi.s- 
trar may appeal to the Board of Trade. An altered 
trade mark must be advertised. 

The Court may order the recti llcation of the 
register in certain cases: on the af)i)lication of 
any person aggrieved by the non-insertion in or 
omission from the register of any entry, or by 
any entry made in the register without sufheient 
cause, or wrongly remaining on the register, or 
by any error or defect in any entry. In the ('a.se 
of fraud, the Registrar may himself ai»ply to the 
Court. 

A registered trade mark may be taken off the 
register by the Court in respect of any goods 
for which it is registered on the ground that it 
was registered without any bona fide inUmtion to 
use it in connection with such goods, and there 
has, in fact, been no such bona jide user ; or f>n 
the ground that there has been no such bona Jide 
user during the five years immediately preceding 
the application to remove, unless special circum- 
stances are shown. 

Scotland, Ireland, &c. 

The Trade Marks Act applies to Scotland and 
Ireland. Subject to local jurisdiction and slightly 
different punishment of offences, the Act applies 
to the Isle of Man. The Lancaster Court of Chan- 
cery has local jurisdiction in resi>ect of registrations 
in the Manchester branch, subject to the usual ap- 
peal from that Court (see Chapter XXVI of this 
Part). 


International and Colonial 
Arrangements 

The same arrangements can be made \vith re- 
gard to trade marks as m?t be made in respect 
of patents and design j "^e p. 177). 

Le^i Proceedings 

In any legal proceeding questioning the validity 
of registration, the Court may certify the validity 
of a trade mark ; and if subsequently such validity 
comes into ([uestion in any legal proceeding, the 
proprietor of the trade mark, on obtaining a hnal 
order or judgment in his favour, is entitled to full 
co^ts, charges, and expenses as betw’een solicitor 
and client, unless otherwise certified by the Court. 

The Registrar is entitled to ap]>ear and Ix^ heard 
in any jn’oceeding, but he usually submits the 
Court a ^tatement in writing, which fi>rms part 
of the evidence. The costs of the Regi.strar an* 
in the discretion of tlu C^ourt, but he cannot be 
ordered to jiay the co.sts of another jiarty. Before* 
the Board of Trade or the Registrar e\idence is 
given by shitutory declaration in the absence of 
directions to the contrary, but witl^ the consent 
of the i)arties looa voce evidence may be tiiken. 

Offences 

Making or c.ausing to lx* made a false entry m 
the register or a false* cf>]y ol any siudi false entry, 
or pnxludng or tendering in evidence sucli false 
copy, knowing it to be fal.se, is a misdemeanour. 

Any j)erson representing a trade mark as regis- 
tered wdiich is not is liable to a fine of £r>, and it 
is such a representation to use in connection w ith 
a trade mark the wwd “ registert*d ”, or a similar 
expression. 

“Passing Off” Goods^ 

Apart from the Trade Mark.s Acts, it is action- 
able under the ordinary law to pass off goods or 
make representations in the conduct of a business 
to tlie effect that the goods, name, connection, 
mark, get-up, <kc., are those of another, or such a 
close imitation as to be calculated to deceive. (As 
to trade name and goodwill, see also Chapter XVI 
of this Part.) 

The remedy is an action for damages and in- 
junction. An action of this kind may be brought 
separately from, but is often added to, one for in- 
fringement of a trade mark. Fraud is not essen- 
tial. The mi.srepresentation is generally de lifc wc ^ Sp 
but it may be innocent. 

Cases are common in resiiect of allegations as 
to succession to old-established businesses, use of 
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names the sam9 as or similar to recognized firms 
or products, representations of agency, and the 
like. A similar style of doing business, decoration 
of premises, display of goods, advertisement, &c., 
would not, howevei, be actionable. 

In the case of a narntt'^oplied to goods or pro- 
ducts, it is a question whetu"^^ the name is a dis- 
tinction of special goods or meray a name common 
to the class. “Kodak” is a special name, “Lino- 
leum” is not; but even a descriptive name may 
come to have a special meaning. “Yorkshire 
Relish” means the manufacture of a particular 
person, who was held entitled to an injunction 
to prevent others from using the words without 
clearly distinguishing their sauce from that of the 
plaintiff — Powell v. Birmingham Brewery Com- 
pany (1897). A person is not entitled to pass 
off his goods as the goods of another trader by 
selling them under a name which, immediately 
or ultimately, is likely to deceive purchasers into 
the belief that they are buying the goods of 
another trader, though in its primary meaning 
the name is merely descri})tive. It w<as, for 
exam])le, decided that “Camel Hair Belting” had 
come to mean the plaintiff^s belting and nothing 
else — litdcht^vay v. Banliam (1896). 

The Offence of False Marking 

It was always an offence at common law to ob- 
tain money by falsely pretending that goods were 
di fie rent from what they were. The first Mer- 
chandise Marks Act was that of 1862, but later 
Acts, the most important that of 1887, were passed 
after Britain had acceded to the International 
Convention of 1883 for the Protection of Industrial 
Property. All goods illegally bearing a trade mark 
or, trade name may be seized on importation into 
the State w^here the mark is protected, on the 
request of the Government department or the 
party interested. 

By an Act of 1911, additional power is given to 
the Commissioners of Customs and Excise for 
dealing with imported goods bearing fraudulent 
names or trade marks. Upon representation by 
any manufacturer, dealer, or trader in the United 
Kingdom, that goods if imported would be liable 
to forfeiture as infringing his name or trade mark, 
if the Com nissioners are satisfied of the fraudu- 
lent use, they may require the importer or his 
agent to produce any documents in his possession, 
and give the name and address of the consignor 
and consignee of the goods. If the importer or 
j^j^jiirfails to comply within fourteen days he is 
liable to a penalty of £100. Information so ob- 
tained may be communicated to the person whose 
name or trade mark is affected. 

VOL. IV. 


Offences as to Trade Marks and 
Trade Descriptions 

It is an offence, unless a person proves that he 
acted without intent to defraud, to forge any trade 
mark, or falsely apply to goods any trade mark or 
any mark so nearly resembling a trade mark as to 
be calculated to deceive, or to make any die, block, 
machine, or other instrument for the purpose of 
forging a trade mark, or to dispose of, or to have 
in possession any such die, block, machine, or 
other instrument, or to apply any false trade de- 
scription to goods, or to cause any of these things 
to be done. 

Trade Marks and Trade Description 

Trade mark includes any trade mark registered 
under the British Acts, and any trade mark pro- 
tected in any British possession or foreign state 
with which a convention is in force. The expres- 
sion trade description means any description, 
statement, or other indication, including the cus- 
toms entry, as to number, quantity, (fee., place 
of origin, mode of manufacture or producing, 
material, patent, privilege, or copyright, and the 
use of any indication customary in a trade. 

The offence of applying a false trade description 
to goods covers the application to goods of any 
figures, words, marks, (fee., whether including a 
trade mark or not, which are reasonably calculated 
to deceive, and also the application of any false 
name or initials of a person as if they were a trade 
description ; false name or initials in this sense 
meaning any name or initials of a person w'hich 
aie not a trade mark or part of a trade mark, and 
are identical with or a colourable imitation of the 
name or initials of a person carrying on business 
in connection with goods of the same description 
not having authorized their use, and are either 
those of a fictitious person or of some person not 
bona fide carrying on business in such goods. 

To a trade description lawfully and generally 
applied to goods of a particular class or manufac- 
tured by a particular method to indicate their class 
or manufacture, the provisions as to false trade de- 
scriptions do not apply, provided that the trade 
description does not use the name of a place or 
country so as to be calculated to mislead as to the 
place where the goods are made or produced. 

Special provisions apply to watches. 

Forging a Trade Mark 

A person forges a trade mark who either with- 
out the assent of the proprietor makes a trade 
mark or mark so nearly resembling that trade 

57 



194 


THE LAW OF COMMEKCE AND BUSINESS 


[Part III 


mark as to be calculated to deceive, or falsifies any 
genuine trade mark by alteration, addition, efFace- 
ment, or otherwise. The onus of proving the as- 
sent of the proprietor is upon the defendant. 

A person applies a trade mark or mark or trade 
description to goods who applies it to tlie goods 
themselves or to any cover, label, reel, &c., in 
which the goods are sold or exposed or had in 
possession for trade purposes, or places, encloses, 
or annexes any such goods in, with, or to any cover, 
label, reel, <kc., to which a trade mark or descrip- 
tion has been applied, or uses a trade mark, mark, 
or trade description in any manner calculated to 
lead to the belief that such goods are designated 
or described by such mark or description. A per- 
son is deemed to apply a mark falsely if he applies 
it or a near resemblance of it without the pro- 
prietor’s assent, and he must himself prove the 
assent. 

Every i)erson who sells, or exposes, or has in 
his possession for sale, for any purpose of trade 
or manufacture, goods or things to wiiich a forged 
trade mark or false trade description is ai)plied, 
or to which any trade mark so nearly resembling 
a trade mark as to be calculated to deceive is 
falsely applied, is guilty of an offence, unle.ss he 
proves reasonable precautions taken and absence 
of reason to suspect, and that on the demand of 
the prosecutor he gave all information in hi^ 
power and otherwise acted innocently. 

Persons employed in the ordinary way of ]>usi- 
ness to make any die, block, machine, or other 
instrument are exemjU from the j^enalties in crm- 
nection with false marks if they are able to j»rove 
employment in the ordinary course on behalf of 
othgr persons resident in the United Kingdom, 
and that they w^ere not interested in the goods 
by way of profit or commission on the sale, that 
they took reasonable precautions against com- 
mitting an offence, and had no reason to suspect 
the genuineness of the mark or description, and 
that they gave all the information in their power 
to the prosecutor; but they are liable to pay the 
costs of the prosecutor, unless they give due notice 
that they rely upon this defence. 

There is a penalty of £20 for falsely represent- 
ing that goods are made by a person holding a 
Koyal Warrant or for the service of the King, 
Royal Family, or Government Department. 

Any person guilty of an offence is liable on 
indictment to imprisonment for two years or to 
a fine, or both, or on summary conviction to 
imprisonment, and in either case to fine and for- 


feiture of the goods. ProseciKions must be 
taken within three years of the offence or one 
year after its first discovery, whichever happens 
first 

Accessories may be puiv bed as i)rincipals. 
A search warrant m^ be granted ; and official 
prosecutions may h^^nstituted by the Board of 
Trade and the B(idrd of Agriculture. 

Implied Warranty on Sale of Marked 
Goods 

On the sale or in the contract of sale of any 
goods to which a trade mark, mark, or trade 
description has been applied, the vendor is 
deemed to warrant that the mark is a genuine 
trade mark and not forged or falsely a])plied, or 
that the trade desci’i])tion is not a false' trade 
description unless the contrary is expressed in 
writing signed by or on behalf of the vendor and 
delivered at the time of the sale or contract to 
and accepted l)y the vendee. 

Prohibited Importation 

There is a prohibition on the importation of 
certain goods ^^hicll if sold would be liable to 
forfeiture, namely, all such gcKxls and all goods 
of foreign manufacture bearing any name or traib- 
mark being or purporting to be the name or tradt* 
mark of any manufacturer, dealer, or trader in 
the Tnited Kingdom unless accompanied by a 
definite indication of the country of origin. The 
Commissioners of C'ustoms have jKiwer to detain 
such goods and make regulations in respect of 
them. 

Marking of Special ^Goods 

A 

Apart from the Merchandise Marks Act, under 
special Statutes certain articles require special 
marking. Most of these requirements liave been 
already noticed in Part I, Chapter XIII, and 
relate to anchors and chain cables, bread, butter 
and margarine, metal buttons, playing cards, 
chicory and coffee imitations, clocks (if bearing 
the implication of manufacture in the United 
Kingdom they are not to be imported), plate and 
plated goods, gunpowder, hops, linen (counterfeit 
marks are penalized), exhibition medals (false re- 
presentations are penalized), public stores, weiglits 
and measures (see Part III, Chapter VI), tobacco, 
yarn (penalties are provided for reeling short 
lengths). 


Authorities.— Fulton^ Gordon^ Boherts, Terrell^ on “Patents and Designs’’; 

W, Martin^ “ English Patent System Kerly on “ Trade Marks Sebastuin 
on “ Trade Marks ”, 
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INTRODUCTORY, 


Co])yright is a subject on ’which the legislature 
ha.> been dilatory in discharging its duty. The 
report of^i Royal (^oiniiiission of 187S long lay 
unheeded. No private ineinher was found pre- 
pared to undertake the task, probably convinced 
l)Mt a private inenibor’s legislativcj etlbrts w’ould 
l>e in v.iin. Times have changed since Mr. Ser- 
jeant Talfourd and Lord ^lahon, assisted by the 
invaluable criticisms of Macaulay, st‘cured the 
passing of the Cojiyright Act, 184i^ which w^as for 
so long the law\ At leiigtli m 11)11 a coinprchen- 
.sive measure jiassed through Parliament, coming 
into force on July 1, 1912. 

It was not so long ago that jiersons of dis- 
tinction pretended to look it])oii profits deriv»'d 
from literary labour with contempt. Sir Thomas 
Scrutton is justly facetious over the mock heroics 
of Lord Camden in Donaldson v. Beclct^ft (1774), 
when he said: “It was not for gain that Bacon, 
Newton, Milton, and Locke instructed the wwld ; 
it w^ould be unworthy such men to trallic with a 
dirty bookseller for so much a sheet of letterpress. 


When the bookseller offered Milton five pounds 
for his Paradise Lost he di<i not reject it and 
commit his })oem to the flames, nor did he accept 
the miserable pittance as a reward of his labour; 
he knew' that the real price of his w'ork was im- 
mortality, and that posterity would ]»ay it.” 

The A<*t of 1842, under Macaulay's inspiration, 
provided for the .iltornativc })eriods of forty-two 
years from piiblic'ation, and seven years from the 
death of the author, wliichever period should be 
the longer. Dramatic and musical copyright, and 
co])yright in l(‘ctnr(‘s and engravings, w^orks of 
fine art, and scul|)lure wt.’»‘ separately treated. 
Now' the new Act treats co])y right as a w'holc, and 
extends the ])eriod. 

Coj)yright has been the subject of legislation 
in Canada and Australia and other Dominions. 
International Copyright dejiends ii])on the Inter- 
national Convention, and the Copyright Union 
(‘inbraces most of the imjiortant countries of 
Europe, w'ith Japan. With the United States of 
America special conditions have been arranged. 


LITERARY, DRAMATIC, MUSICAL, AND ARTISTIC COPYRIGHT 


In unpublished matter the author had a common 
law right which enabled him to restrain iiublicatinn 
by anyone else, and even an innocent infringe- 
ment of his rights. The writer of a letter retains 
thiwght cf reproduction. In 1741 the poet Pope 
was able to obtain an injunction restraining the 
bookseller Curl from publishing Pope’s letters to 
him, but not his letters to Pope — Pope v. Curl 


(1741). The subject of the celebrated Letters 
of Lord Chesterfield came before the Courts in 
1774, when it w^as decided that the right in un- 
published letters was not in the person to whom 
they had been sold by his son’s wudow', but in 
the executors of Lord Chesterfield as represent- 
ing the Avriter, who could restrain publication— 
Ttiompson v. Stanhope (1774). But although this 
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was so as a right of property, the copyright in a 
letter published after the writer’s death was vested 
in the owner of the actual sheets of paper, as 
was held in the case of some unpublished letters. 

Copyright subsists throughout the parts of His 
Majesty’s Dominions to which the Act is extended, 
in the case of a published work, if first published 
within such parts of His Majesty’s Dominions, and 
in the case of an unpublished work, if the author 
was at the date of making it a British subject or 
a resident wuthin these parts. Copyright beyond 
this only subsists in accordance with Orders in 
Council made in respect of self-governing Domin- 
ions and foreign countries. 

Copyright means the sole right to produce or 
reproduce the work or any substantial part in any 
material form whatsoever and in any language; 
to perform, or in the case of a lecture to deliver, 
the work or any substantial part in public; and 
if the work is unpublished, to i)ublish the work. 
Copyright includes the sole right — 

(а) in the case of a dramatic work, 4o (convert 
it into a novel or other non -dramatic work; 

(б) in the case of a novel or other non-draniatic 

work, or of an artistic work, to convert it 
into a dramatic work, by way of perfor- 
mance in public or otherwise ; 

(c) in the case of a literary, dramati(', or musical 
work, to make any r(‘Cord, j»erforate<I roll, 
cinematograph film, or other contrivance 
by means of which the ^vork may be me- 
chanically performed or delivered ; 

{d) to produce, reproduce, jierform, or publish 
any translation; 
and to authorize any such acts. 

Publication means the issue of copies to the 
public* It does not include tlie ])erformance in 
public of a dramatic or musical work, the deliver}’' 
in public of a lecture, the exhibition of an artistic 
work, or the construction of an architectural work 
of art. In this connection the issue of photographs 
and engravings of works of sculpture and archi- 
tectural works is not publication of such works. 

Essentials of Copyright' 

In order to be the subject of copyright, and be 
entitled to protection, the matter must have some 
original quality and literary value, either in com- 
position or arrangement. The reporter who makes 
his notes of a political speech delivered in public, 
transcribes them, and publishes in a newspajjer 
a verbatim report, is the “author”, and entitled to 
the copyright — Walter v. Lane (1900). A trades 
directory composed under headings, with some 
skill and originality in the arrangement, is entitled 
to copyright, and another publisher will be re- 


strained from using the informatioif for the pur- 
pose of compiling another book. Those who have 
been employed to canvass for information are not 
at liberty to use that information ibr a rival 
publication; but this is part of^the general law, 
that no right can be agc^ired by a servant ot 
agent against his empU^er or principal. A printer 
employed to print, a photographer paid for a 
sitting, acquires no right of reproduction. 

A publication consisting of matter copied from 
public sources of information, unless there is some 
variation in the matter and skill in the presenta- 
tion and arrangement, will not acquire copyright. 

If there has been an illegitimate use of another 
publication it is immaterial that the source of in- 
formation is acknowledged. Honest intention in 
the borrower will not be a sufficient cnm))ensa- 
tion to an author for having the prime fruits of 
his labour extracted and presented in a cheaper 
form by another. Regard must be had to the 
quantity and nature of the information taken and 
republished, and whether or not there has been 
a genuine exercise of indej^endent labour and 
thought. Sometimes a good deal may l>o taken 
if a good deal of labour is l)estowed ui)on it, and 
it i.s ]a’esented in practically a new forn^ 

Hut a new directory must not be compiled by 
the use of slips made from an old one; railway 
timetables may be common .sources of informa- 
tion, but if they are arranged, with a feature 
sj»ccially written up dealing wdth circular tours, 
the latter may be copyright. Biographical not(*8 
of golf ])layer.s, made up from enquiries and incor- 
j>orated into a directory, are copyright. 

A list of names may be so arranged as to l>e 
capable of copyright. There is copyright in an 
illustrated catalogue of articles of furniture, as it 
is not necessary that an article should be for wile 
to obtain copyright. The purpose of i)nblication 
is immaterial — Maple v. Junior Army and 
Stores (1882). 

There may be copyright in original selection, 
arrangement, and compilation, and additions and 
annotations to a cla.ssic. If a classic is reprinted, 
the original, and not a modem cop3Tight edition, 
must be u.sed to work upon. There is obviously 
copyright in a translation. A reprint of a work 
of which the copjrright has expired,, with notes 
and illustrations, creates a new copyright. It is 
protected from piracy if the new matter is of any 
importance — Black v, Murray (1870). When a 
popular work first goes out of copyright, it is only 
the first edition which can be reproduced. Sub- 
sequent editions, if with any later variations^ind 
additions of the author, remain the copyright of 
the proprietor for such further time as may be — 
often an important matter to the publishing trade 
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and the hodk buyer, in the case of the works of 
such authors as Tennyson and Ruskin. 

Infringement 

'A 

• Copyright is infringed if any person, without 
the consent of the owiiel of the copyright, does 
anything the sole right to Cj) which is conferred 
on the owner of the copyright; but certain specific 
acts do not constitute an infringement, viz. 

(i) Any fair dealing with any work for the pur- 

poses of private study, research, criticism, 
review, or newspaper summai y : 

(ii) Where the author of an artistic work is not 

the owner of the copyright therein, the 
use by thv author of any mould, cast, 
sketen, plan, model, or study made by 

. him for the purpose of the work, pro- 
vided that he does not thereby repeat or 
imitate the main design of that work: 

(iii) Tin* making or publishing of paintings, 

drawings, l^c., of artistic works perma- 
nently*situated in a iiublic ))lace, or any 
iirc‘hit(*ctural work of art : 

(iv) Th(‘ publication in a colle^dion, mainly com- 

|^os(‘d of non-eofiyright matter, fjona Jide 
intended tor the use of schools, and so 
described in the title and in any adver- 
tisements issued by the publislu*!', of shf>rt 
passages from published coi)yright works 
not themselves schoolbooks: Provided 
that not more than two of such passages 
from works by the same author are pub- 
lished by the same publisher within five 
years, and that the source from which 
such jKis.sages are taken is acknowledged : 

(v) The publication in a newspaper of a report 
of a lecture delivered in public unless 
specially prohibited: 

(vi) The reading or recitation in public by one 
^ person of any reasonable extract from aiij^^ 
published work. 

Copyright in a work is infringed if any })erson 
sells or lets for hire, or by way of trade exposes 
or offers for sale or hire, or distributes to such 
an extent as to affect prejudicially the owner of 
the copyright, or exhibits by way of trade in 
public, or imports for sale or hire, any work which 
to his knowledge infringes copyright. 

Copyright it- also infringed if any person for his 
private profit permits a theatre or other place of 
entertainment to be used for the performance in 
public of the work without the consent of the 
ow/^er of the copyright, unless he was not aware, 
and had no reasonable ground for suspecting, that 
the performance would be an infringement. 

Wh&t is an infringement depends upon the cir- 


I cumstances of each particular case, the nature of 
the work and the extent to which it is borrowed 
from. Infringement may take place in three ways: 
by open piracy, by literary larceny, and by fraud. 
Piracy is by an unauthorized reprint in whole or 
part, or by importing such unauthorized reprint 
from a foreign country. It is piracy in resj^ect of 
a subsisting copyright to print it or cause it to 
be printed without the consent in writing of the 
proprietor; to import for sale or hire co[)ies un- 
I lawfully printed abroad, or sell or publish or have 
in possession for sale copies known to have been 
unlawfully printed or imported. Larceny is the 
appropriation of the literary work of another by 
undue borrowing; fraud is selling or attempting 
to pass off another work under colour of its being 
I a coi)yright work of known value and reputation. 

Term of Copyright 

The term for which copyright subsists, except 
I where otlK.^rwise expressly j)rovided, is the life of 
the author and fifty years after his death. 

At any time after the expiration of twenty- 
five years, or thirty years in the case of a work 
in which copyright subsisted at the passing of the 
Act, from the death of the author of a published 
' work, copyright in the work is not infringed by 
' reproduction for sale if the person re])roducing 
' proves that he has given the prescribed notice in 
I writing of his intention to reproduce the work, 

1 and that he has paid to or for the benefit of the 
I owner of the copyright royalties in respect of all 
I copies of tin* \\ork sold by him at the rate of 
10 per cent on the price at which he published. 
The Board of Trade may make regulations as to 
I the mode in which notices are to be given and 
i royalties paid. 

Copyright Existing at the Time 
of the Act 

Persons who were entitled to any copyright at 
the commencement of the Act, in the case of works 
other tnan dramatic and musical works, have 
now copyright as defined by the Act. In the case 
of dramatic and musical works both copyright 
and performing right are according to the Act, 
but owners of copyright and not perftTming right 
have copyright as defined by the Act, except the 
sole right to perform the \vork or any substantial 
part of it in public. Owners of performing right 
and not copyright have the sole right of perform- 
ing the work in public, but none of the other rights 
comprised in copyright as defined by the Act. 
There are certain reservations in cases where there 
has been an assignment, and where expenditure or 
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liability in connection with reproduction or per- 
formance has been incurred under the old law. 

Compulsory Licences 

Any time after the death of the author of a 
literary, dramatic, or musical work which has been 
published or performed in public, complaint may 
be made to the Judicial Committee of the Privy 
Council that the owner of the copyright has re- 
fused to republish or allow republication or per- 
formance, and that by reason of such refusal the 
work is withheld from the public. The owner of 
the copyright may then bo ordered to grant a 
licence to reproduce or perform the work in public 
on terms. 

Owner of Copyright 

The author of a work is presumed to be the 
first owner of the copyright; but 

(a) where in the case of an engi*aviiig, ])lir)to- 

graph, or jjortrait the plate or^ther ori- 
ginal W'as ordered by some other person 
and made for valuable consideration, in 
the absence of any agreement to the con- 
trary, the person giving the order is the 
first owner of the copyright; and 

(b) Where the author was in the employment 

of some other person, and made the work 
in the course of his employment, the em- 
ployer is the first owner of the coi)y right. 

Assignment 

The owner may assign the right wholly or par- 
tially, generally or subject to limitation.", for the 
whole term or any part, and grant any interest by 
licence, but any such assignment or grant must be 
in writing, signed by the owner or his duly author- 
ized agent. 

Where the author of a work is the first o^vner 
of the copyright, no assignment or grant otherwise 
than by will, after the passing of the Act, vests in 
the as.signee or grantee any rights beyond the ex- 
piration of twenty-five years from the dealli of the 
author. The reversionary interest in the copy- 
right on the termination of that period devolve>s 
on the death of the author on his legal personal 
repre."entative.s as part of his estate, notwithstand- 
ing any agreement entered into by him, but this 
does not apply to the assignment of the copyright 
in any collective work or licence to publish a work 
as jjaft of a collective work. A collective work 
means an encyclopaedia, dictionary, &c., news- 
paper, review, magazine or periodical, or any work 
written in distinct parts by different authors. 

Where the proprietor of an encyclopaedia employs 


and pays other persons to compost articles for 
publication in it, the question whether thb copy- 
right in the articles belongs to the pre^rietors or 
to the author is an inference of fact to be drawn 
by a reasonable man from the nature of the con- 
tract and all tlie circumsb»*ices. The contract need 
not be in writing, and no express words need be 
used. The inference that the coi)yright was in- 
tended to be in the proprietor may fairly be drawn 
when tliere arc no special circumstances, and the 
only material facts are the employment and the 
pa>mient — Lawrence <£r Bullen v. A Halo (1904). 

Remedies for Infringement 

The owner of copyright in the case of infringe- 
ment is as a general rule entitled to remedies by 
way of injunction or interdict, damages, acc(')mits, 
and otherwise. In any action for infring(*nie]]t, 
the work is presumed to be a work in whicli copy- 
right subsi.sts and thi‘ ])laintilf to be tin' owner, 
unless the defendant puts in i.^siie the exi.stence of 
the copyright or the plaintiffs tivle. When' the 
(piestioii is j)ut in i.ssue there is a presiim])tion 
that the ]K*rson who.se name is printc'd or indi- 
cated as author is the author of the woj-k. If no 
name is ]>riiited or indicated, or if the nain<‘ ])rinted 
is not the authoris true name, and there is a pub- 
li.sher’s name upon tlie work, unless the contrary 
is proved, such ])ubli>hcr is presumed to 1x5 tlie 
owner of the coj>yright. 

All infringing copiers, and all plates used in tlieir 
jirodiK tion are deemed to be the property of the 
owner of the cojiy right, and he may take proceed- 
ing." tor their recovery. 

Where in any ])roceedings the defendant alleges 
that he was not aware, and is able to prove so, 
and that he had not reasonable means of making 
him.self aware of the existence of the cop^Tight, 
the jdaintiff is only entitled to remedy by an in- 
junction or interdict. In the case of art archi- 
tectural infringement, where a building has Ixen 
actually commenced, the owner of the copyright 
is not entitled to an injunction or interdict to 
restrain the construction or order demolition. 
Actions must be commenced within three years. 

Summary Remedies in United 
Kingdom 

If any person knowingly— 

(a) makes for sale or hire any infringing copy 
of a work in which copyright subsists ; or 
(5) sells or lets for hire, or by way of tTade 
exposes or offers for sale or hire any 
infringing copy of any such work ; or 

(c) distributes infringing copies of any such work 
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either Jor the purposes of trade or to such 
a-i extent as to affect prejudicially the 
owner of the copyright; or 
(d) by wf2y of trade exhibits in public any 
infringing' K)py of any such work; or 
{e) iin])orts for sale or hire into the United 
Kingdom any infriliging copy of any such 
work : ^ 

he is liable to a fine of 40s. for every copy, not 
exceeding £50 in resi>ect of the same transaction, 
and for any second or subsequent offence either to 
a fine or imprisonment. 

. A person knowingly making or having in pos- 
session any platt' for making infringing co])ies, or 
for i)/ivate profit causing any work to be pcr- 
Ibnned in public without the consent of the owner, 
is liiible to a fine of £50, and for any second or 
su})sequent offence to a fine and imprisonment. 

Tlie Court may order all copies of the work and 
all plates to be destroyed or deliv(‘r(‘d up to the 
owner of tlie copyright. There is a right of ai)p( al 
to Quarter Sessions. (See also Musical Piracy, 
J). 2(H).) • 

Importation of Copies 

Co]»ies made out of the Ignited Kingdom of any 
cr»] wiK'lit wTtrk as to which the owner of the copy- 
right gives notice in writing to the Commissioners 
ol ( ustoms and Excise that he is desirous that 
h co])ies should not be imported into the XTnited 
kiiiL^doin. aie not to be imported, and such cojiie.s 
ar*' included in (he list of pn^hibited goods to 
^vhlch tlie Customs Act afiplies. 

Free Copies to Libraries 

The publisher of every book, pamphlet, sheet of 
music, map, chart or table, separately published, 
must within one month of publication deliver at 
liis own ex])ense a copy of the book to the Pritish 
Muscuiiru .If Avrittcn demand is made within twelve \ 
months after publication, he must deliver within 
one month, to some depot in London, a co])y of 
the book for the Bodleian Library, Oxford; the 
TTniversity Library, Cambridge; the Library of 
the Faculty of Advocates, Edinburgh ; and the 
Library of Trinity College, Dublin; and, in the 
case of certain books specified by regulations, the 
National I.ibrary of Wales. I 

The cop> to tjie British Museum must be one | 
of the best edition of the book; the others need i 
only be of the edition of which most copies are 
offered for sale. A second or subsequent edition of 
a book need not be sent unless it contains additions 
or alterations ; and in the case of an encyclopaedia, 
newspaper, review, magazine, or other serial, a 
single claim for the whole work is sufficient. 


A publisher who fails to comply with these 
requirements is liable to a fine of £5 and the 
value of the book. 

Joint Authors 

Copyright in a work of joint authorship subsists 
during the life of the author who first dies and 
fifty years after his death, or during the life of 
the author who dies last, whichever period is the 
longer. 

Posthumous Works 

In the case of a literary, dramatic, or musical 
work, or an engraving, in which copyright sub- 
sists at the death of the author, or, in the case 
of joint authorshi]) at the death of the author 
who dies last, which has not been published or 
j)iTformed or delivered in public before that date, 
cojiyright subsists till puldication, i)erformance, 
or delivery, and for fifty years afterwards. Owner- 
ship of the manuscri])t of an uni»ublished or iin- 
])erformed work of a deceased author acquired by 
his will is j>ri7nn facie proof of the ownership of 
the copyright. 

Crown Copyright, &c. 

The Crown has, not unquestioned, rights of 
in' 0 ]K‘rty in the Authorized Version of the Bible, 
the Book of Common Prayer, and in Scotland 
also ill the Psalm Book, Confession of Faith, and 
the Catechisms, and in Acts of Parliament. The 
Bible and the Book of Common Jh^iyer are solely 
printed and published by the Oxford and Cam- 
bridge Press(‘s and the King's Printer. As regards 
the Bible and Acts of Parliament, anyone is i)er- 
mitted to print editions with notes. Copyright 
in any work i)r('j)ared or jiul dished by or under 
(he direction or control of His Majesty or any 
Government Department is, snlject to any agree- 
ment with the author, in the Crown for fifty years 
from the date of tlie lust ])u})lication. In any 
Government and official publications the Crown 
does not enforce itvS rights exce])t vhere an intima- 
tion is prbited thereon that Crown copyright is 
reserved. 

The ITniversities of Oxford and Cambridge, St. 
Andrews, Glasgow, Aberdeen, and Edinburgh, and 
the C'olleges of Eton, ’Westminster, and WTnehester 
have perpetual copyright in works bequeathed to 
them. 

Photographs 

Copyright subsists in photographs for fifty years 
from the making of the original negative, and the 
owner of the original negative at the time when 
made is deemed to be the author. 
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Designs 

Copyright does not apply to designs capable of 
being registered under the Patents and Designs 


Act, 1907 (see Chapter XIV of tMs Part), e:fccept 
designs which are not used or intended 1k> be used 
as models or patterns to be multiplied by any 
industrial process. 


RIGHT TO TITLE 


There is no right to a title either of a newspaper 
or other publication. This was decided in Dicks v, 
Yates (1881), a case which has often been followed. 
There is a right to restrain a person from using 
a title so as to pass off his publiciition as that of 
another. This is due to the ordinary rule of law 
against misrepresentation. If the use of a name 
as the title of a newspaper or a book is reasonably 


calculated to induce the public to believe that it 
represents something else, and that the proprietor 
is seeking to pass his off as the original publication, 
the use of the name will be restrained— 11 v. 
Emmott (1885). It must be shown that the new 
publication under the same name is calculated to 
deceive the public, and that there is a probability of 
the old publication being injured by such deception. 


NEWSPAPERS 


Newspapers are the subject of copyright as 
“books”. The need for registration #f copyright 
before action no longer obtains. To sue in respect 
of the infringement of any article, the proprietor 
must show^ that the article was wTitten by a 
person employed by him in the course of his 
employment. 

As we have seen, no exclusive right to title can 
be obtained ; but an established title can be pro- 
tected against misrepresentation. 

Under the Newspaper Libel and Registration 
Act, 1881, printers and publishers of every news- 
paper must make an annual return in July, con- 
taining the title of the newspaper, and the names 
and occupations, business and residential addresses, 
of proprietors. The Registry is in England at 
Somerset House. This was apart from registra- 
tion a.s “a book” to pre.serve the copyright. 

irUSICAL 

Under the Musical Copyright Act, 1902, the 
police were authorized to seize, uiider order from 
a magistrate, or on request of the owTier of the 
copyright, pirated copies, and their destruction 
on delivery up might be ordered by a magistrate. 
But as it was decided {ex parte Francis^ 1903) 
that service of a summons on a hawker or other 
vendor was an essential preliminary, the Act be- 
came a dead letter. The Musical Copyright Act, 
1906, contains stronger powers. Every person who 
prints, reproduces, or sells, or exposes, offers, or 
has Tn his possession for sale, any pirated copies 
of any musical work, or plates for printing pirated 
copies, unless he proves he acted innocently, is 
guilty of an offence, and can be fined £6, and on 


Every newspaper or book intended to be pub- 
lished or dispersed must have the name and 
address of the printer upon the«»first or last page; 
and the })rinter for profit of every ]>aper (other 
than bills, deeds, itc.)inust keep at' least one (•(q>y, 
and write or print thereon the name^and address 
of Lis employer. 

There is copyright in the form in which news is 
presented, if not in the news itself ; a practice* of 
newspapers to copy from each other is no (lef(*nce 
to a copyright action — Walter v, Steinkopff (1892). 
In two cases resix>cting information supplied by 
tape machines or other means of news communi- 
cation to subscribers, it was shown that “news” 
could be protected from communication to non- 
subscribers — Exchange Telegraph Company v, 
Gregory (1896); Exchange Telegraph Company v. 
Central News (1897). ' , 

PIRACY 

a second offence £10 or be imprisoned for two 
months. A constable may take into custody 
without warrant any person who sells, exposes, 
offers, or has in his possession for sale any pirated 
copies of any such music as may l>e specified in 
any general written authority addressed to the 
chief of police, and signed by the apparent owner 
of the copyright or his agent, requesting the arrest, 
at the risk of such owner, of all offenders against 
the Act. A search warrant may be granted as to 
suspected premises. 

The iiolice cannot seize and order the destruc- - 
tion of perforated music rolls, made for use with 
a mechanical instrument, as pirated “music” — 
Maht V. CormoT (1909). 



Oiap. XV] 


COPYRIGHT 


201 


MECHANICAL 

Copyrighi* subsists in records, perforated rolls, 
and other contrivances for mechanically reproduc- 
ing sounds in the same manner as if such con- 
trivances were musical works; and the term of 
copyright is fifty years from^the making of the 
original plate. The owner of such original plate 
at the time when it was made is presumed to be 
the author. 

It is not an infringement of copyright in any 
musical work for any person to make records, per- 
forated rolls, or other contrivances by means of 
which the work can be mechanically performed, if 
such person proves — 

(а) that such*contrivances have previously been 
. made by, or with the consent or acqui- 
escence of, the owner of the copyright in 
the work; and 

(б) that he has given the prescribed notice of 

his intention to make the contrivances, 
and has paid in the prescribed manner to 
or for the benefit of the owner of the copy- 
right in the work royaltie*^ in respect of all 
such contrivances sold by him. Nothing 
in tfu.i provision authorizes any alterations 
in or omissions from the work reproduced, 
unless contrivances re])roducing the work 
subject to similar alterations and omis- 
sions have been previously made by or 
with the consent or acquiescence of the 
owner of the copyright, or unless such 
alterations or omissions are reasonably 
necessary for the adaptation of the work 
to the contrivances in question; and for 
the pur}jOses of this provision a musical 
work is deemed to include any words so 
closely associated therewith as to form 
• part of the same work, but not a contriv- 
ance by means of which sounds may be 
mechanically reproduced. 

The rates at which royalties are to be calculated 
are 

(a) in the case of a contrivance sold within two 

COLONIAL 

The Copyright Act, except where especially 
restricted, extends throughout His Majesty's 
Dominions, but not to a self-governing Dominion 
unless declared by the legislature of that Dominion 
to be^n force there. 

The Act may by Order in Council be extended 
to any protectorate of the Crown. 

Under the provisions of the Act of 1847 it was 


INSTRUMENTS 

years after the commencement of the Act 
by the person making the same, per 
cent; and 

(b) in the case of contrivances sold as aforesaid 
after the expiration of that period, 5 per 
cent 

on the ordinary retail selling price of the contriv- 
ance calculated in the prescribed manner, so how- 
ever that the royalty payable in respect of a con- 
trivance shall in no case be less than a halfpenny 
for each sc]jarate musical work in which copyright 
subsists reproduced thereon, and Avhere it includes 
a fraction of a farthing such fraction of a farthing 
shall be reckoned as a farthing. 

The rate may be revised by the Board of Trade 
any time after June, 1919, upon holding a public 
enquiry, as may seem just in the circumstances, 
and the Board of Trade may prescribe the mode 
in which ni)tices and ])articulars are to be given 
and payments made. Provision is made for the 
ap))ortionment of compensation amongst two or 
more x^^irties entitled to copyright. 

In the case of musical works published before 
the commencement of the Act, the conditions as 
to the previous making by or with the consent or 
acquiescence of the owner of the co})yright and 
restrictions as to alterations in the work do not 
apply, and the rate of royalty is 2^ instead of 5 
per cent, and nothing on contrivances sold before 
July 1, 1913, if contrivances for producing the 
same w^ork were lawfully made before the passing 
of the Act. 

Where a record, ])erforatwCl roll, or other con- 
trivance for mechanically reproducing sound has 
been made l)efore the commencement of the Act, 
copyright as from the commencement of the Act 
subsists in it as if the Act had been in force at 
the time of making, but the owner of the original 
plate at that time is the first owner of the copy- 
right, and copyright is not conferred if the making 
would have infringed copyright in some other such 
contrivance under the terms of the Act. 

COPYRIGHT 

provided that by Order in Council the legisla- 
tion against the importation and sale of foreign 
reprints of copyright books in any colony might 
be suspended if in that colony there were pro- 
visions for protecting the rights of British authors. 
This provision, however, proved a “ complete fail- 
ure”, as the amounts remitted to British authors 
in respect of Colonial copyrights were small in- 
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deed. Canada presented special difficulties, owing 
to the handiness of the American reprints. An 
Act of 1875 enabled the Crown to give assent to 
the Canadian Copyright Act, but the question 
remained a vexed one till the Canada Act of 
1900 conditionally prohibited the importation of 
pirated British editionsS, when an edition of 
the book had been licensed for reproduction in 
Canada. 

Canadian law provides a law of copyright ap- 
plicable to literary and artistic works published 
in Canada by authors domiciled there or in any 
part of the British Dominions, or by citizens of 
any country having an international copyright 
treaty with the United Kingdom, which includes 


Canada. Copyright may be obtained in panada 
for at least twenty-eight years. Colon ialrtreprints 
are not to be imported into the United Kingdom. 
Similar law prevails in Newfoundland? 

The States of the Australiaf^ Commonwealth 
had legislation on copyright on the lines of the 
British law, and the Commonwealth Act of 1905 
(proclaimed by th^ Governor - Cimcral in 1907) 
gives a general literary afcd artistic copyright for 
lorty-two years, or for the author's life and seven 
years, to Australian works. The South African 
law is similar. The Indian Acts follow the British 
law, with reciuirements as to local registration.. 
But imperial copyright remains a question still 
to be ])laced on a firm basis. 


INTERNATIONAL COPYRIGHT 


International cojiyright depends upon the pro- 
visions of the Copyright Act, and upon the Berne 
Convention, 1887, modified by the Additional Act 
of Paris”, 1896, and the Berlin Convention, 1908. 
The Copyright Act may by Order in Council be 
applied to works first ])l^bli^hed in a foreign coun- 
try, and to literary, dramatic, musical, and artistic 
works the authors of which were at the time (d tin* 
making of the w’ork foreigners, and in resjiect of 
residence in a foreign country. 

The Copyright Union comprises Great Britain, 
Germany, France, Belgium, Spain. Portugal, Italy. 
Switzerland, Denmark, Norway, Sweden, Luxem- 
burg, Monaco, Liberia, Tunis, Hayti, and Japan. 
Some countries make certain reservations. There 
is a separate convention between Austria and 
Hungary and the United Kingdom. 

Tli^ Berlin Convention contains full provisions 
as to copyright in the Union for “literary and 
artistic works”, including translations and adaj Na- 
tions, dramatic, musical, architectural, and photo- 
graphic works. 

Authors who arc subjects or citizens of any of 
the countries of the Union enjoy in ermntries other 
than the country of origin of the work for their 
works, whether unpublished or first ])uXlished in 
a country of the Union, the rights which the re- 
sjiective laws do now or may hereafter grant tr> 
nati\es, as well as the rights si>e.cially granted by 
the Convention, without any formality or protection 
in the countiy of origin. The right does not apply 
to a rejiresentation, performance, exhibition, or 
construction of an architectural work. 

Authors not subjects or citizens of a country in 
the tJnion first publishing their works there enjoy 
the same rights avS natives. 

The general term of copyright extends for fifty 
years after the author's death, unless the period 


! is by the law of a ]>articular country otherwise. 

Serial stories and other articles in newspM-]K‘rs 
must not be rej)rodueed without the authfU's con- 
sent, but ordinary news articl(‘s be re])rodui cd 
by another newsj)ai>er (unless prohiliited) if the 
source is acknowle(lgi‘d. 

The Convention ai)phes to the public r('i)rodnc- 
tion or performance ot dramatic or musical works, 
whether jniblished or not. Unauthorized ai)]»ro]»ri- 
fitions, adaptations, or transformations ar(‘ un- 
lawful. 

Pirated works or imported rejiroduetions may 
be .s(‘ized by a comijetent authority in any Union 
country. 

An International Copyright office is maintained 
by joint contribution under the Swiss Government, 
and the Director issues an annual report. 

Copyright in the United 'States of . 
America 

I 

Copyright relations with the ITnited ^tate.s of 
America, owing to the common language, natu- 
rally far outweigh in imiiortance those with any 
other foreign country. The ease with wliicli 
British works could be produced in America long 
caused acute differences. British authors were, 
however, granted copyright in the United States 
under the Chace Act of 1891, i.e. lor an original 
term of twenty -eight years, and an additional 
term of fourteen years if the author was living or 
if he had died leaving dependents. Two cripies 
of the book, photograph, &c., had to be sent to the 
Librarian of (Congress at Washington, and as these 
had to be “ printed from type set within the Kmits 
of the United States, or from plates made there- 
from, or from negatives or drawings on stone made 
within the limits of the United States, or from 
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transfers l^ade tkerefrom”, simultaneous publica- 
tion in the' United Kingdom and in the United 
States became necessary in order to secure copyright. 

The Code of ICOt) gives copyright for twenty-eight 
years from the lirsi. publication, and a further 
])eriod of twenty-eight years if the author is living 
at the end of the first period, or to his wife and 
children, Lis executors or next of lyn, if he is dead. 

Foreigners can secure copyriglit only when 
domiciled in the United States of America at the 
time of first iiublication, or when there is recip- 


rocal copyright between the United States of 
America and the State of the author. The pro- 
visions in favour of American production are ex- 
tended, and also apply to the production of any 
illustration published with a book; but books 
produced in some language other than English 
can be protected; and provisional coi)yright for 
thirty days can be obtained in books published 
abroad in the English language as a preliminary 
to stejis being taken for full protection of them 
under American law. 


PUBLISHERS AND AUTHORS 


In connection with copyright it may be jier- 
missihle to say a fluv words on the business rela- 
tion, s beJw(‘en jmlilishers and authors, ajiart from 
thr ownership of the copyright, which, as we have 
j>t‘eii, doe^ not ])ass to the ])ublisher unles.> there 
1 '' ail agremmait to that ('fleet. It is necessary for 
the ]>ul)lisher to understand the laws relating to 
coi)y right as part of his business: but it may often 
h.ipjKm that the author is entirely ignorant of 
tlum j'Vrhajis if authors in the first instance 
a|i|»reciat(‘d that the puldication (>f ihe work of 
an mikiifovn w’rlter is one of the most spetulati\e 
umlertakings, tlu'y W’ould see that it is not un- 
riMsoLable that jaiblishers should rea]i a coii- 
sid' profit on those ventures wdiich have been 
SI . cessful. but tlie terms of publication vary 
so considerably thai anyone who is ignorant of 
whai is necessary, from the stand])oint of writing 
the book on the one hand and placing it in the 
hands of the reader on the other, must often jiay 
heavily for his exjierience. Should an author have 
]>roduced a really selling book, he may entirely 
lose, control over the publication to wdiich he has 
given his name, but from which lie derives no 
profit, ^’hile it is still being sold for the jirofit of 
someone elj^i No one with any reputation to pre- 
.serve should enter into any publishing contract with 
a firm whoso general standing is not vouched for, 
and in making any contract he should look ahead. 

Peofile who publish a book for the first time 
have usually an inordinate opinion of their owm 
lirodiiction, and wdiile wildly expectant of results 
may rush into a transaction which has only re- 
inot(' po.ssi bib fibs of repayment in any event. It 
is not unreas«)nablc that they should pay for its 
])roduction, as it is unlikely that anyone else wnll 
l)e found to share their delight, but they should 
wtII consider the terms on which they pay. It is 
^probabli^ that a new author will publish on com- 
mission, in which case the publisher accepts the 
ordinary relationship of agent. It may be, how- 
ever, that a first work of exceptional merit pre- 


sented by an author is bought outright by a pub- 
lifther of discernment for a small sum, which the 
author is oidy too glad to take to secure publica- 
tion and save himself the initial expense. ISuch 
an arrangement may be fair, even should the work 
prove a camsiderable success, for the ])ublislier wdll 
be assisting in^making a name for the author. An 
author entering into such agreement should be 
careful, howe\er, not to pledge himself in regard 
to any future work, and should, if possible, re- 
serve some rights in the present. 

Methods of Publishing 

The usual methods of jiublication are; (1) Pur- 
chase outright ; (2) publication on a profit-sharing 
basis; (3) ])ublication on a royalty agreement; 
and (4) ])ublication or commission. 

J^inv/iast’ outrifjlti will generally api>ly only in 
the case of an author very well known who is able 
to command liis own ])rice, oi of an author not 
know n at all when a jmblisher i.'^ found prepared 
to venture a small sum. 

(.kmtributors to serials and encyelopmdias are 
generally remunerated at so much for their 
article.s, and do not share in the jniblishing jiio- 
ject at all. Wliere articles are sent to reviews 
and periodicals, unsolicited, the editor is not re- 
s])oiisible for their return, though if a stamped 
addressed ei v^dope is enclosed they will generally 
be returned. Copies should always be kept, though 
the right to demand the return of MSS. still in the 
possession of an editor under such circumstances 
is clear. Even though a notice is inserted in the 
periodical to the effect that on no account will the 
editor be responsible for the return of unsolicited 
MSS., he would be responsible for his gross negli- 
gence in regard to the property of anyone who had 
not seen the notice. Whore articles are solicited, 
the editor is responsible for their safe custody and 
return if not used. 

Publication on a profit'shxiring basis may be 
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a good one if the agreement is fairly carried out 
by the publisher; but it may be, if the success of 
the book is not instantaneous, that the publisher 
will relax his efforts and content himself with 
covering his cost of outlay. In any such agree- 
ment it should be stipulated how and what costs 
are to be charged, and how they are to be entered 
against the book, and that the publisher will effec- 
tively advertise the book and push its sale. 

Publication on a royalty agreement is a very 
common one and easily adjusted, if carried out 
jona fide. The royalty is usually so much upon 
the published price of each volume sold. It is a 
satisfactory method to be adopted by an author 
who may look for a steady sale for his works, as 
he is not troubled with any of the business of 
production and publication, and he may receive 
a regular sum for several years thereby. He may 
reserve to himself, however, the right to be con- 
sulted as to the form, price, and production of the 
book, and he should only enter into an agreement 
for an edition of so many copies,* reserving to 
himself control over subsequent editions, or giving 
the right of further editions to the publisher on 
terms then arranged. 

Publication on commission should be provided 
for under an agreement setting out all the terms 
and the expenses which the publisher is to charge 
against the author, together with his commission 
for selling. For anything beyond these agreed 
terras the publisher will be obliged to seek the 
instructions of the author. The author will re- 
ceive an estimate of cost of production, which will 
include not only the printing and pa]»er and the 
binding of the book, and the cost of illustrations, 
if any, but a reasonable allowance for advertising, 
into the expenditure of w^hich he should enquire. 
A publisher should not charge for warehousing 
within a reasonable time of publication. 


An author who is prepared tcJ'pay (y'mimission 
should not accept the first estimate gifen. If the 
production of the book is undertaken at -what are 
practically cost prices, 15 per cp'^'? is a reasonable 
commission, and it .should be arranged that com- 
mission covers all the publisher’s exertions. 

Whether the agreement be on a royalty, profit- 
sharing, or comnrission basis it should reserve the 
author’s right to inspect the publi.sher’s books. 

Although in the absence of any agreement coi)y- 
right remains in the author, yet this matter should 
always be clearly set out, as disputes often arise, 
especially when publishers or others employed •l>y 
them have done sonic w^ork on a book, or wditui a 
book has gone to sub.sequcnt editions. 

It is reasonable for an author to agree to special 
terms with regard to any copies sold abroad, and 
to sanction any provision by which the ])tiblisher 
allow\s usual and special trade discounts, or makes 
allowrances in consideration of special markets. 
The American market is a very im|K)rtaiit con- 
sideration for anyone imblishing a lH»ok in Bri- 
tain. • 

An agreement to publish a book already written 
requires an ad valorem .stariq*, but a sixpenny 
stamp is sufficient if the book i}j^“ about to be 
written 

It may be part of a publishing agriHunent that 
an author should not WTitc elsewlii^re on the same 
.subject, but in the absence of such an uniiNiial 
undertaking he is free to wTite elsewhere, so long 
as he dfxjs not infringe the copyright in what he 
has already sold. Thi.s is a restriction sometimes 
overlooked by writers who.se contributions are 
.solicited on the ground of their expert know- 
ledge. 

Again, in the absence of an y^ agreement, there 
is nothing to prevent an author from writing a 
continuation of a book or a sequel to a story. 


AGENTS 


It has long been common for musical and dra- 
matic agents to act as intermediaries between the 
artist and the business management. Later the 
literary agent has come upon the field. Thi.s agent, 
like any other class of agent, acts in accordance 
with the agreement employing him, but care should 
be taken, in entering into the agreement, especially 
not to make any unguarded committals as to future 
engagements or work. A commi.ssion is sometimes 
agreed to lie paid to the agent on all engagements, 
whether secured by him or not, and an author is 

Authorities. — 

W. A. Copinger — Tlte Law oj Copyright. 

Sir T. £. Scrutton — The Law of Copyright. 


sometimes asked to agree to a commission on all 
his future work. The advantages may or may not 
justify such an arrangement, but it should be 
accepted with great caution. An agent may be 
engaged simply to secure an engagement or pub- 
lication, or he may act in all the businc.ss relations 
of the artist or author. ^ 

A literary agent is probably most useful to an 
established author, whose time is thereby .saved 
and whose work i.s jdaced far better than his own 
endeavours could place it. 

W. Briggs — The Law of International Copyright. 
G. S. Robertson — The Law of Copyright. 

R. R. Bowker — Copyright: its History and its Law. 



CHAPTER XVI 

GOODWILL AND RESTRAINT OF TRADE 

Introductory — Goodwill — Restraint of Trade — Form of Sale of Business with Goodwill 


INTRODUCTORY 


Two most important subjects in connection 
with iJic coijcluct and disposal of a businovss may 
In* c(>nsi(lerc*d ^conveniently togethcjr; in fact 
om* ])rojK)-iti()u is generally incomplete without 
the nilur. The* sale of goodwill must in most 

ea'ics be protc'cted by a condition ^restraining the 
vendor from competition. Neither of these is 
subject which depends upon the statute law, 


the law having been built up by decisions in 
the Courts, and it so happens that the law 
upon both has been placed on a firm foundation 
by recent decisions in the highest Court. It 
will be convenient, however, to treat first of all 
of Goodwill, some commercial considerations 
of which have been already noticed in Part I, 
Chapter I. 


GOODWILL 


Goodwill is not capable of any exact definition. 
It was defined by Lord Eldon in one of the earliest 
caso' — Cruttwell v. Lye (1810) — as “nothing more 
than the probability that the old customers will 
resort the old place” But this definition must 
l)c enlarged* in accordance with the growth of 
modern commercial requirements. As goodwill 
lias become something more specific, easily ascer- 
tainable, and readily saleable, the term has received 
a much more liberal judicial interpretation in later 
cases. 

Goodwill is now a recognized asset, and as such 
is (;n titled to be protected from any unfair attempt 
on tlie part of a vendor, late partner, or servant to 
appropriate it aftcj sale or damage it on the ter 
mination of partnership or service. It is a well- 
recognized element on the sale of a business, and 
though it has often, on the conversion of a business 
into a fniblic company, or on an ordinary sale, 
been extravagantly priced — its sometimes unknown 
quantity making its price as elastic as the particu- 
lar market— so often it is truly more valuable than 


the stock-in-trade. It is therefore obvious to the 
iion-legal mind that a vendor must not be allowed 
to depreciate the thing he has sold by soliciting 
the trade of his old customers ; and so the law has 
been decided. B(‘yoiid this, however, the purchase 
of the goodwill will not protect the buyer from 
conii)etition with the vendor unless he specially 
covenants against such competition. In this way 
the questions of goodwill and restraint of trade are 
inter-related. The leading case, Trego v. Hunt, 
in 1895, clearly laid down that, where the goodwill 
of a business is sold without further provision, the 
vendor may set up a rival business, but — and this 
was the great point of the decision, overruling a 
previous conflict of decisions— he is not entitled 
to canvass the customers of the old firm. Such a 
vendor of a business may be restrained therefore 
by injunction from soliciting any person who was 
a customer of the old firm prior to the sale to coii- 
tinue to deal with the vendor or not to deal with 
the purchaser. The principle is applicable to the 
case where a person has been taken into partner- 
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ship on the terms that on the expiration of the 
partnership the goodwill of the business shall be- 
long solely to the other partner or shall form an 
asset of the business to be disposed of in a certain 
way, or where a clerk or servant has obtained in- 
formation in the course of his employment. We 
may therefore consider the subject under two 
heads : 

(a) The rights of the party who is the owner of 
the goodwill, either as the person who built it u]:), 
as the partner to whom it results, or as purchaser. 

(b) The rights and liabilities of a j^erson who 
has sold the goodwill of an existing business. 

The Owner of the Goodwill 

It is now well established in law as a rule, which 
will be w’ell understood by the commoivial com- 
munity as one of justice and sound common sense, 
that a person having sold his business may not set 
up another business and represent it as a continua- 
tion of the identical business he has sold. If the 
rule were otherwise, goodwill would be an article 
which would practically have no commercial valut‘, 
for without the protection of the law a jjerson might 
set up a competing business the day after and 
carry off the whole of the business conue^-tif»n 
which he had purported to sell. Not only the good- 
will, but many businesses themselves, would be 
unsaleable. 

Speaking generally, therefore, tin; owner of the 
goodwill has the sole riglit to the of the old 
trade or firm name. He has the benefit also of 
any contracts entered into by the old firm for the 
protection of that business — as, for ex.trnjde, con- 
tracts restraining others, late partner^ or eTn])loyees, 
frprn competition with it. He has also the .sole 
right to any trade marks, the j)ropf‘rty of the busi- 
ness (but see Chapter XIV of this Part as to Trade 
Marks). 

In the case which firmly established the rule as 
to goodwill — Trego v. Hunt ( 189 ,"))— one Trego had 
carried on business as a varnish and jaj)an manu- 
facturer for many years, when 1*0 took Hunt into 
partnership, on terms that the goodwill should re- 
main the property of Trego. The partnership was 
continued until Trego’s death. A new partnership 
was then made between Hunt and the widow of 
Trego and another j>er3on, providing, as in the 
former case, that the goodwill should remain the 
sole property of the Tregos. Towards the time of 
the expiration of this partnership the Tregos found 
that Hunt was em}>loying a clerk of the firm, out 
of office hours, to copy for him the names, addresses, 
and businesses of all the firm’s cu.stomers. Hunt 
admitted that his object in having the list made 
was to acquire information so that he might, when 


the partnership concluded, canvass tlj^r^e })crsoDfi 
and endeavour to obtain their custom for himself. 
On behalf of the Tregos, therefore, an action was 
brought to restrain Hunt froipf taking any copy 
oL or extract from, the partitership books for any 
purpose other than for the i)artiiershii) husiness. 
The House {)f Lords finally laid down the law, o\cr- 
riilingthe Courtjof A])peal and Mr. Jirstn c Stirling, 
both of which Courts were bound by })revious 
decisions. The most recent of these deciMons had 
been Pearson v. Pearson ( 1884 ), holding that, e\en 
though the goodwill belonged to one ()f the ])artn(‘rN, 
it was lawful for the other, on the termination of 
the partnership, to canvas.s the custonn'is of the 
firm. This decision in the Court fit ApjK al had 
itself upset a series of decisions culinin.iting in 
Lahouchere v, Dawson ( 1871 ). In that caM' Loid 
Komilly, Master of the Rolls, had decideil that 
j»ersons were not at liberty to dejireciate the thiifg 
which they h.id sold, and that a vendor was not 
entitled jiersonally or liy letter, or by his agent rir 
tra%eller, to go to anyone who was a custoim r of 
the linn and to solicit him no‘ to continu(‘ bnsinc.ss 
with the oKl firm but to transfer it to him. Fr>l 
lowing thi^ ca.^e Sir George ,b‘s>el in f/oos/ i\ 
(Joo))er ( 1880 ), and in ariothf'r cast, r. 

liarreff ( 1880 ), had gone .still furth(*r ami expjcssfd 
the strong fipinion that the man \*'ho .sold tin' gnod- 
will of his business must not only refr.on timn 
soliciting old customers but niIl^t nf»t ihal \Mih 
them. As regards, however, this lattt'i janpcsnmn 
it is not now, if it ever was, good law. Tin* ( oui t 
of Apiieal had no difficulty in dt'cnling in tlu' la-t- 
nanied cast' that, if a i»erson apjdied for gfKMls, a 
vendor need not go so far as tf) refii.se tr> snpi»ly 
him. There was no iin])lie(l obligation either Iciral 
or moral to shut his door against a customer who 
came to him of his owui free will. In another ca,st — 
Wal/cer v. Motirani ( 1881 ) — a brew'er’s biisint'.ss 
had been sold, not by the owner himself bitu by his 
trustees in bankruptcy, and there tlfe Courts re- 
fused an injunction to restrain the bankrupt from 
soliciting the customers of his busine.ss on tht* 
ground that the doctrine did not apjily to such a 
.sale, whether the bankrupt had joined in tlie sale 
or not. 

In delivering the principal judgment in Tngo v. 
Ilunt^ Lord Herschell examined all thc.so df'ci.sion.s 
and the older authorities, commencing with the 
decision of Lord Eldon in Cruitwell v. Lye flRlO). 
There the business of a bankrupt carrier betw^een 
Bristol and London had been sold by his assigns. 
He afterwards commenced carrying on the trade 
of a carrier between Bri.stol, liath, and •London, .j 
and directly solicited the public, stating that he 
had been reinstated in his business. Lord Eldon 
thought he could not be restrained, as he had not 
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himself \^een a^arty to the sale, and Lord Her- 
schell aj^^r^jed that the law was now settled that the 
sale of a goodwill of a business, even when the 
vendor is liinA^ if a party to the contract, does not 
impose upon him any obligation to refrain from 
carrying on a trade of the same nature as before. 
Since Lord Eldon’s time, however, as we have seen, 
a wuder i)rotection has been ne(y;ssary, as business 
has extended and developed. 

Goodwill Defined 

• Lord Hatlierley, when he was Vice-Chancellor 
Page-Wood, said: “Goodwill, I apprehend, must 
mean every advantage— every i)Ositive advantage, 
if I may so t^xpress it, as contrasted with the nega- 
tive a<Kautage cS the late partner not carrying on 
th(' lousiness himself — that has Vieeri ac(piired by 
th(' old firm in carrying on its business, whether 
connected with the preniists in which the business 
was laeviously carried on, or the nat/u of tlie old 
firm, or with an?/ other matter carrying with it the 
lx ladit^l tin' bujsii.f'ss’'— 

Lord 11 erschell said: “It is the connection thus 
formed tog('ther with the (drcumstances, whether 
o[ Jiabit or otherwise, which tend to make it ])(t- 
inanent that constitutes the goodwill of a business. 
It this ivhiclf constitutes the difference between 
a luisiness just started, which hi^s lU) goodwill at- 
taGicd.to it, and one wliich has accpurtHl a good- 
wdl. The fornn'r trader has to seek out his cus- 
tomers from among tlio community as best he 
c.in ; the latter has a custom ready made.” Lord 
Herschell did not think that the obligations im- 
j)os(‘d upon the v(‘ndor of a business Avould nece.s- 
.‘Viirily be the same under all circumstances. As Lord 
Cliant'ellor Westbury had said in IlaU v. Barroiva 
(lf<G3): “Goodwill is not to be valued upon the 
princi])le that th(' surviving ])artner, if he were not 
the ifurchaser, will be restrained from setting u]) 
the saincf -^lescription of business”. Those wdio 
formerly constituted the firm wdien a dissolution 
takt‘s place are not to be restrained from carrying 
on what trade they please, unless they have entered 
into agreements. 

Restrictions on the Vendor 

It must be taken to be settled law in the absence 
of such agreement that a person may set up a com- 
peting business next door so long as he does not 
represent himself to be continuing the old business. 
x\s Lord Herschell said: “If a person who has 
previcmsly been a partner in a firm sets up in busi- 
ness on his own account and appeals generally for 
custom, he only does that which any member of 
the public may do, and which those carrying on 


the same trade are already doing. It is true that 
those who were former customers of the firm to 
which he belonged may, of their own accord, trans- 
fer their custom to him, but this incidental ad- 
vantage is unavoidable and does not result from 
any act of his. . . . But \vhen he si)ecifically and 
directly ajipeals to those who were customers of 
the previous firm he seeks to take advantage of the 
connection previously formed by his old firm, and 
of the knowledge of that connection which he has 
previously acquired, to take that which constitutes 
the goodwill aw^ay from the person to whom it has 
been sold, and to restore it to himself.” This is 
what he will be restrained from doing w'hether he 
be a vendor or retiring })artner not entitled to a 
share of goodwill. 

As Vice-Chancellor PI inner said in an older 
Harrison v. Gardner (1817): “A person not 
a lawyer would not imagine that when the good- 
will and trade of a retail shop w ere sold the vendor 
might the next day set up a sho]) wuthin a few 
doors and draw off all the customers”. Yet the 
authorities show^ that the sale of a goodwill does 
not import restraint. Lord Macnaghten, in the 
leading case, quoted this with apjiroval, adding: “ I 
<h» not think that ‘a jiersoii not a lawyer’, to use 
tlie \’ice-Chancellor‘s ])hrase, would suppose that 
a man might sidl the goodwill of his business and 
then set to work to withdraw^ from the purchaser 
the benefit of his purchase. However, authorities 
. . . undoubtedly show^ that a man w^ho has sold 
the goodwill of his business may do much to regain 
his former ]>osition, and yet keep on the windy 
side of the l.iw’.” A person wiio has sold his busi- 
nes.s may therefore trade and in the very same line 
of bu>iness “if he has not bound liimself by s^jecial 
stipulation, and if there is no evidence of the under- 
standing of the j)arties beyond that which is to be 
found in all cases, he is free to carry on business 
wherever he chooses. . . . He may do everything 
that a stranger to the business, in ordinary coarse, 
w^ould be in a ])osition to do. He may set up where 
he will. He may push his wares as much as he 
pleases. He may thus interfere with the custom of 
his neighbour as a stranger and an outsider might 
do ; but he must not, I think, avail himself of his 
special knowiedge of the old customers to regain 
without consideration that wiiich he has parted 
with for value. He must not make his iqiproaches 
from the vantage-ground of his former position, 
moving under cover of a connection wiiich is no 
longer his. He may not sell the cuhtom and steal 
aw^ay the customers in that fashion. That, at all 
events, is opposed to the common understanding 
of mankind and the rudiments of commercial mo- 
rality, and is not, I think, to be excused by any 
maxim of public policy.” Thus Lord Macnaghten 
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defined the rights and limitations of the vendor of 
goodwill in Trego v. Hunt. 

This rule is easily maintainable and intelligible 
to the wide business world on the grounds where 
Lord Macnaghten placed it, namely, that it is 
not right to profess and to purport to sell that 
which you do not mean the purchaser to have. 
It is not an honest thing to take the price and 
then to recapture the subject of sale ; to decoy 
away or call it back before the purchaser has 
had time to attach it to himself and make it 
his very own. 

Valuation of Goodwill 

Since the decision in Trego v. Hunt numerous 
cases with regard to goodwill have come before 
the Courts. An indication was afforded in in re 
David and Matthews (1899) as to how goodwill 
should be valued. There, in a partnership of coal 
merchants and commission agents, it w'as j)rovidcd 
that in case of ^he death of one of the partners a 
general account of the position should be made, 
including all efiects and securities of whatsoever 
nature they possessed, and the value of such effects 
and securities should be estimated as at the date 
of such decease. A valuer and arbitrator was 
agreed upon, but he w’as in doubt if he could take 
into consideration anything for goodwill. The 
Court decided that the arbitrator ought to con- 
sider the question of goodwill, if any, and to M*t 
such value upon it as he might consider to have 
been attached to the business at the death of the 
partner; and that the value, if any, of the good- 
will ought to be appraised on the footing that if 
it were sold the surviving partner would be at 
liberty to carry on a rival business, but would not 
have the right to solicit any ]Xirson who was a 
customer of the old firm prior to the death of the 
partner, or the right to carry on business under 
the old name. 

In Gillingham v. Beddow (1900), one of two 
partners bought out the other under terms pro- 
vided in the Articles, which also provided that 
the other might set up a similar busiwess in the 
neighbourhood. It was held that this was merely 
declaratory of the law, and did not confer any 
right to solicit old customers. 

Rights and Liabilities of Vendor 
of Goodwill 

It follows from what has been said that in the 
ordinary way a ^^erson who has sold the goodwill 
of a business, unless otherwise restrained, may 
engage in a competing business. A retiring part- 
ner may do the same; a confidential manager or 


a traveller is equally free, in the ftosenc^f bind- 
ing agreement restraining him. It beco&es there 
fore a matter of the first consideration on the pare 
of anyone purchasing to enquire how far it is 
necessary and feasible to limit this legal right of 
competition with those most likely to be signally 
effective competitors. Without some limitation 
the purchaser of.dhe goodwill may find himself 
possessed of a “barren joy”. 

Consideration of the rights of parties ^vith the 
benefit of restrictive covenants or subject to re- 
straint is postponed until later. 

Rights to Goodwill and Firm Name 

The rights of a person, apart from i)urchafee, to 
a firm name, depend upon Avhether it is. a genuine 
or an assumed name. No j)erson can be restrained 
from trading in his owm name, and generally he 
is at liberty to trade under any name he ehoo.ses to 
adopt; but a person may be restrainetl from trading 
under a name not his own if the assumed name 
is, in fact, a representation tha*: he is carr.ving on 
the business of someone else. For examj )le, Charles 
Robinson is entitled to trade under that n.nne as a 
wholesale grocer and provision merchant, although 
a well-known firm is established in tliat line under 
the name of Charles Ro)>inson, which it is clear 
would be subjec't to some injury by reason of a 
com]>etitor of their own name . but Charh'sdlobin- 
son might be restrained from carrying on business 
as Robinson, Smith, Co., if that were the name 
of an already established firm in the same line of 
business, and there were evidence of confusion 
between the firms. This is due to the general rule 
of law that wdiile no one may be prevented from 
carrying on business in his own name, even if there 
be an ulterior object, yet the adoption of a name 
w'ith the intention to appropriate the rights of 
someone else i.s a commercial fraud, which the 
Courts will not allow’. An injunction granted 
in 1910 at the instance of a company, the Ouvah 
Ceylon Estates, Ltd., restraining another com- 
pany, the Uva Ceylon Rubber Estates, Ltd., from 
carrying on business under that name, as it w^as 
calculated to deceive and was likely to cause con- 
fusion, and possibly divert some of the plaintiff’s 
business. (As to company names, see Chapter IV 
of this Part.) 

The right to the use of the firm name came up 
in Burchell v. Wilde (1900). L^pon the dissolu- 
tion, in that case of a solicitors* partnership, with- 
out any sale or assignment of the goodwill and 
without any provision as to the use of tlve firm 
name, it was held that each of the partners was 
entitled to carry on business under that name, 
provided that he did not do anything to expose 
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Whether Inhere is any such risk must be decided 
according to the circumstances of each case. In 
tliis case the- use of the firm name, under the 
suggestion of tin. Court, was made the subject 
of 'compromise and variation. 

It has been decided that the person who becomes 
entitled to the “assets” of a business, if he is not 
restricted, is entitled to the goodwill and the use 
of the firm name — Jennings v. Jennings (1898). 
Where the goodwill of and interest in a business 
which had been carried on as “Madame Elise 
Qo,” was sold with the right to use that name, 
Elise being the name of the vendor’s wife, the 
purchaser was held not entitled to trade under 
the nani(‘ of “ Madame Elise ” simply, as that 
might lead to tlK^ belief that the vendor was still 
trading — Chatteris v. Isaacson (1887). 

’File benefit of a partner’s covenant not to carry 
on .i similar business })asses by assignment of the 
goodwill, but unless the right to use the firm name 
was ex])ressly assigned it cannot, as we have seen, 
be Used so as to exvose the late partner to liability. 
Ordinarily, however, no appreciable risk will be 
run i1 the words Co.’’ are added, where the 
j)artner "lias not used the firm name as his 
own c'xcept iif connection -with the firm. But the 
pun ha>er of ji# freehold shop, wdth the vendor’s 
iiae n carved in stone thereon, cannot be com- 
pri!<‘d to erase that name which'he does not use. 
Ii he uses tlie name without right, however, he 
can be restiMined -Townshend v. Jarinan (1900). 

Private Name 

Subject to wliat has been said on the use of 
a name in the way of trade, a person is entitled 
to a.ssuiiie what sort of name he likes. It is 
vi*ry doubltul if a legal change can be made in 
a Clc-istian name, but a new surname may be 
assumed ^ any time provided there is no fraudu- 
lent intent. 

A change of name is often assumed in conse- 
quence of directions under a will by which a per- 
son beiudits. In that case the terms of the will 
may stipulate the nature in which the change is 
to be effected. This maybe done by royal licence, 
in which case stamp duties are imposed, or by exe- 
cuting a d* ed ])oll, or simply by adopting another 
name and usings it, and thus giving it a public 
reputation. It is usual, however, to execute a 
deed poll and notify the change of name by adver- 
tisement in terms like the following: — 

• 

I, Robert William Cadogan, heretofore called and 
known by the name of Robert William Smith, of 
, in the County of Gentleman, 

VOL. IV. 


hereby give public notice that on the day of 

I formally and absolutely renounced, 

relinquished, and abandoned the use of my said 
surname of Smith and then ASSUMED and 
ADOPTED and determined thenceforth on all 
occasions w^hatsoever to USE and subscribe the 
NAME of CADOGAN instead of the said name 
of Smith. And I give further notice that by a 

Deed Poll, dated the day of , I 

formally and absolutely renounced and abandoned 
the said surname of Smith, and declared that I 
had assumed and adopted, and intended thence- 
forth upon all occasions whatever to use and sub- 
scribe the name of Cadogan instead of Smith, and 
so as to be at all times thereafter called, known, 
and described by the name of Cadogan exclusively. 

Dated the day of 

(Signed) ROBERT WILLIAM CADOGAN, 
late Robert William Smith. 

Goodwill as Property 

Goodwill, as the subject of ownership, may be 
treated like any other class of property. It may 
be sold, it may devolve on intestacy, or be made 
the subject of bequest by its owner. Where Good- 
will is the property of a partnership, and not of 
an individual member, it is part of the partner- 
ship assets which must be realized for the benefit 
of all partners, the partners sharing in the pro- 
l>ortions in w^hich tli'^y are entitled to the assets. 
It follows, therefore, from the rules with regard 
to Goodwill wliich we have been discussing, that 
on such a sale the name and connection of the 
firm will pass to the i)urcbaser, but that each 
partner is entitled so long as he does not use the 
name of the firm or represent himself as carrying 
on the same business to engage in competition. 
(See Chapter HI of this Part.) 

The sale of Goodwill in some cases is neces- 
sarily accompanied by other undertakings, such 
as introduction and recommendation, apart from 
the quest jpn of future conduct. A doctor invari- 
ably undertakes to introduce his successor, per- 
haps by personal visits; other professional men 
may agree to recommend not only for private 
practice but for public appointments. 

Loss of Goodwill 

Goodwill may often be of great value to a per- 
son, but he may be in danger of being deprived of 
it without any legal remedy. It may be snatched 
from him by the establishment of another house 
next door or in the same street. This is part of 
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the effect of competition, and can, of course, have 
nothing to do with the law of goodwill. 

Goodwill may become attached to premises, and 
the premises may pass out of the hands of the 
owner of the goodwill. To prevent such a dis- 
aster a business man has often had to pay a con- 
siderable sum to the owner, his lessor, who has 
himself done nothing to contribute to the good- 
will, but who would not be prevented, on the 
expiration of the lease, from letting the premises 
to a competitor of the former lessee. The case 
is one of the hardships which often aggravate and 
distress a business man. At the commencement 
of his career he has not been able to look far 
enough; he has not felt justified in ‘anticipating 
his success, or his ordinary business cares have 
not left him time or means to become the free- 
holder when the freehold might have been acquired 
on reasonable terms. Obviously the only course 
for such a tenant to take is to protect his goodwill 
by seeking a renewal of his lease when the old one 
has still some years to run. If he cacnot do that 
on fair terms, he may vacate the premises and 
transfer his business to ncw^ premises, while he 
still has control of the old. He may then gradu- 
ally sever the goodwill from the premises, per- 
haps letting the old premises to someone not in 
a competing line, and thus securing a complete 
transfer of goodwill to premises over wdiich he 
has obtained adequate control. (As to tenants 
of business premises in Ireland, see Chapter IX 
of this Part.) 

RESTRAINT 

Restraint Generally 

The doctrine of restraint of trade, which may 
be regarded as the counterpart to that of good- 
will, depends upon judicial decision which has 
fluctuated from time to time, but which has now 
become settled by the House of Lords decision in 
the Maxim- Nordenf el t case. It was at one time 
considered that any restraint upon thg freedom 
of any person to engage in any occupation was 
against the public interest, and therefore ought 
not to be upheld by the Courts. The change in 
public opinion, the growth of commercial under- 
takings, the extent to which business relations per- 
vade the world, has not only induced the Courts 
without any legislative sanction to recognize the 
doctrine of restraint, but has more and more ex- 
tended that doctrine to cover wider restraints both 
as to time and jdace. 

The original principle that a man ought not to 
be restrained from exercising any lawful business 


Professional men, especially doctors and^^*entists, 
are liable to suffer in the same way, th.re being 
alw’ays a probability that a certain amount of the! 
practice will cling to the premises^,^;\nd the newl 
comer may be prepared, notwithstanding profes- 
sional etiquette, to pay some enhanced rent in cc/n- 
sideration of it. 

These eventualities should be considered in the 
first instance when taking a house or ])remises. It 
is .sometimes possible by a clause in the lea.se to 
safeguard this loss. Where an establishment or 
house is taken upon an estate it may even be pos- 
sible to go further and stipulate that a comj)etitor 
shall not be allowed to set up business on the same 
estate. 

Effect on Goodwill of Mortgage of 
Premises 

The attachment of goodwill to pnunises may 
sometimes produce hardshij) to the owner w’ho 
is also the occupier. He may have been com- 
pelled to mortgage the preinir'^s, and the good- 
will may then pass to the mortgagee; but not 
where there is a lease in existenc^e end ])os>essi()n 
is never taken by the mortgagee—/// .-i IJcnnrff 
( 1899 ). 

Where a company includes in r. charge all its 
“property” the charge will cover the goodwill and 
business of the company, and in a debenture - 
holder’s action the Court will appoint a manager 
— /r? re Leas Hotel Company (1902). 

OF TRADE 

at his own discretion has been whittled down like 
many other doctrines depending upon abstract jus- 
tice and supposed regard for the public good by 
the mere reasoning which shows that it may* often 
be for the good of a man that he should be allowed 
to restrain his future actions, and that it is also 
for the public good that such restraints under 
proper conditions should have binding force. The 
preservation of commercial relations and morality 
demands that reasonable conditions of this char- 
acter should be upheld, and many clas.ses of ))ro- 
perty would be unsaleable at anything like their 
commercial value unless accompanied by such con- 
ditions. It must be understood t\t once that cove- 
nants in general restraint of trade arc still void, it 
being considered against public policy that such 
restraint should be encouraged ; and in the opinion 
of some this general doctrine has been toe* much 
disregarded in recent decisions. 

Any contract in restraint of trade to hold good 
must be made for a consideration, even if under 
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seal,’ and the restraint must be a reasonable one. 
In medieval times the rule was a sirnijle one : all 
restraints of trade, whether general or personal, 
were thought to be contrary to public policy and 
therefore void. It was this inflexible rule which 
had to be overcome, and the earlier decisions had 
their origin in apprenticeship, where it was seen 
that the master was clearly entitled to some pro- 
tection troiii the conij)etition oi one whom he had 
trained and let into his trade secrets. 

What Restraint is Reasonable? 

One of the earliest cases having a practical bear- 
ing u})on to-day was that of Mitchel v. litynolds 
(1711), where a baker retiring from business agreed 
with the j»urch?lser not to carry on the business of 
a baker in tli(‘ parish of St. Andrews, Holborn, for 
five years, under a penalty. He broke the agree- 
imuit, and w,^s held liable to pay the penalty. 
There was little difficulty in this case in deciding 
that there was both conskleration and a reasonable 
jne>siu’e^.>f restra’#it. 

It was Chief Justice Parker, afterwards Lord 
M.ici lesfield, W’ho had most to do with shaping the 
law on restrayat of trade. He saijl in Mitchel v. 
Jltynolds thift “in all restraints of'-tfade, where 
nothing more ilp})ears, the law presumes them bad; 
b’lt if the circumstances are^S^t forth, that pre- 
sum f.tion. is <*xcluded and the Court is to judge of 
those ci v'amstances accordingly, and if upon them 
it appears to be a just and honest contract it ought 
to be maintained”. 

Chief Justice Tindal in a dentist’s case — Hornier 
V. Graves (1831) — said a reasonable contract was 
one wliich would give “a fair protection to the 
interests of the party in favour of whom it is 
given, and not so large as to interfere with the 
interests of the public”. 

ItfVas long supposed that the restraint must be 
limited \n point of time and yilace, and it is well 
established that in all cases the restraint must be 
reasonable. Cases were decided which affected all 
kinds of trades and professions, in which the cir- 
cumstances of each were considered by the Court, 
and where a consideration, the adequacy of wdiich 
was not material, was shown, and the restraint 
itself w'as reasonable, the contract was cenc cdly 
upheld: 

In some cases, however, the restriction in time 
and place w^as held to be wider than the circuin- 
staiioes required, and part of the contract was held 
good and part void. This is still so. Some examples 
of SUAU contracts held to be reasonable are as fol- 
lows: A solicitor was restrained from practice, after 
employment as managing clerk, for twenty-one 
years within 21 miles; and in another case from 


practising in London, ^Middlesex, and Essex, or 
anywhere from acting for clients of the firm with 
whom he had been articled. A surgeon, for so long 
as the jJaintiff should carry on business in a certain 
parish, was restrained from practice in that ])arish 
or within 10 miles. The licensee of a patent was 
restrained from the manufacture or sale oi frames 
not fitted with the invention during the continu- 
ance of the licence. A traveller in lace was re- 
strained from at any time travelling on any part 
of the same ground over which he had been em- 
yiloyed to travel. 

In the case of the manufacture or sale of a patent 
leather cloth the restraint extended to an unlimited 
time, but tfie limitation of place was cut down to 
Great Britain or the United Kingdom, Europe 
being considered to be an unreasonably wide 
territory, and the restraint was then held to be 
good. Similarly an earlier case had decided that 
the covenant of a dentist not to engage in prac- 
tice in London or any part of England or Scotland, 
was good ;;o far as London was concerned, but 
was void as concerned other parts of England 
or Scotland. 

A traveller in the champagne trade was restrained 
from.travelliiig for others for two years anywhere, 
and for ten years from dealing on his own account. 
An infant, who had agreed not to engage in com- 
petition with a milk carrier within 5 miles for two 
years after his employment ceased, was bound by 
it, as it was held to have been made for his benefit. 
Where there was a contract with the lessees of 
patent machines not to use other machines not 
of the lessor’s manufacture in conjunction with 
or as auxiliary to the leased machines, the con- 
tract was held to be good, giving a right to an 
injunction and nominal damages. But where a 
retiring partner had covenanted not to trade, act, 
or deal in any way so as either directly or in- 
directly to affect his old firm, the restraint was 
held to be too vague and therefore void. Where 
a tailor was restrained for a certain time from 
engaging in any business, the condition was held 
to be void. 

A clerk and bookkeeper had agreed not to accept 
another situation as clerk or agent, nor to estab- 
lish himself within a radius of ITi miles from the 
London Royal Exchange without the written yier- 
mission of his employers for a period of diree years 
after leaving the firm. Such permission was not 
to be withheld if it could be jiroved to tlie satis- 
faction of the employers that the })ro])osed clerk- 
ship or agency was not witli or fee- a, firm trading 
in the same class of goods, or if it could be provet^ 
that after establishing himself the clerk would deal 
in goods other than those of the employers for a 
period of at least three years. It was held that 
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the clause showed that the restraint was intended 
to apply to all kinds of business whatever. It was 
therefore wider than was necessary for protection 
and was void — Pei'ka v. Saalfeld (1892). 

So also restraints on a fishmonger and poulterer 
engaging at any time in any business within 3 
miles without consent; on a manager for cider 
merchants engaging for five years in any part of 
the world ; on a tailor making any business ar- 
rangement in competition ; on a builder for four- 
teen years within 30 miles; on a flour dealer for 
all time in the United Kingdom ; on a hop mer- 
chant’s traveller engaging as servant, agent, or 
principal for five years anywhere; wx're held un- 
reasonable and therefore void conditions. 

Wliere a dairyman contracted not to engage in 
business for an indefinite time during the continu- 
ance of service with his employer and after, and 
there was no definition of jdace, it was held that 
it was limited by the context, and ajiplied only to 
the actual locality of the business. A distance of 
150 miles from Wolverhampton for three years 
from dismissal was held to be a reasonable con- 
dition restraining a man from engaging in the 
enamelled hollow- w’are trade, but not from en- 
gaging in “any business whatever”. Where a 
newspaper reporter having joined a company as 
junior reporter subject to a month’s notice cove- 
nanted not to accept employment with any new\s- 
paper in Sheffield or within 20 miles, the agree- 
ment was held to be void as against public policy. 
It so happened that in this case the reporter w’as 
a minor when he entered into the contract, and it 
was held to be not for his benefit, and therefore 
it could not bind him — Leng v. Andrnvi^ (1909). 
But, in any case, it is exceedingly doubtful if such 
a restriction would be enforced. 

The covenant not to engage in business w ill cover 
the case where a professional man agrec.s to act 
as manager for another within a restricted area at 
a fixed salary. 

A recent case which shows that a restraint must 
not be more than is necessary and reasonable to 
suit the case is one where the plaintiff restrained 
the defendant from carrying on any business which 
his employer carried on or might carry on. The 
defendant w^as held to be rightly restrained from 
carrying on the business of a baker and confec- 
tioner, in which his employer was then engaged, 
but not from engaging in the business of miller, 
straw or corn merchant, in which he was not then 
engaged but might engage. 

A covenant not to engage in business as a pro- 
vision merchant is not broken by the manufacture 
and sale of margarine in the prohibited area. 

A covenant in restraint of trade wdll generally 
be construed in favour of the party restrained. 


The Maxim-Nordenfelt Case 

The leading case w^hich came before the House 
of Lords in 1894 {Nordenfdt v. Maxhn-Norden- 
fdt Guns aivd Ammunition Company^ Ltd.) is 
worth some examination. There the patentee and 
manufacturer of guns and ammunition for the 
purposes of war covenanted with a company to 
which his patents and business had been trans- 
ferred, that he would not for twenty-five years 
engage, except on behalf of the com])any, either 
directly or indirectly, in the business of a manu- 
facturer of guns or ammunition. The covenant^ 
in this case was unrestricted as to place, and the 
defendant sought to show', therefore, that it was 
unreasonable. As he afterwards entered into agree- 
ments with other manufacturers oi guns and am- 
munition, the company brought an action aff<iinst 
him to enforce the covenant by injunction. It 
was held that the covenant, though unrest rict(‘d 
as to place, w'as not, having regard to tlie nature 
of the business and the limited number r>f the 
customers, w'ho must be obviously tj;yf> .^o\v,*n- 
mentft of this country or other (joimtries, wider 
than was necessary for the prot(‘ction of the com- 
pany, nor injurious to the public intc?jsts ol the 
country. It was this case which produced a re- 
statement of ])rinciples in th(‘ Hjusc of Lords 
and a consolidatioij of the law on points about 
which there had been some doubt, the rh^rrine 
being ai)i)lied to the growing needs ot 'the com- 
mercial community. As Lord Watson ^aid : “The 
course of policy pursued by any country in rela- 
tion to, and for promoting the interests of, its 
commerce must, as time advances and as its com- 
merce thrives, undergo change and d(‘Vc4opment 
from various causes w'hich are altogc'tluT inde- 
pendent of the action of its Courts”. Lord Ash- 
bourne said : “ It is necessary to bear in mind the 
vast advances that have, since the reign of Qjieen 
Elizabeth, taken place in science, inventions, poli- 
tical institutions, commerce, and the intercourse 
of nations. Telegraphs, postal systems, raihvays, 
steam, have brought all parts of the w'orld into 
touch. Communication has become easy, rapid, 
and cheap. Commerce has grown with our growth, 
and trade is ever finding new outlets and methods 
th,..' cannot be circumscribed by areas in or nar- 
rowed by tiiv. xiiunicipal laws of any country. It 
is not surprising to note ” (but it is always w'orth 
the observation of the business man) “that our 
laws have been also expanded and that legal 
princiides have been applied and developed so as 
to suit the exigencies of the age in which wife live.” 
It therefore happened that a covenant in general 
restraint of trade in this case, which under the 
old conditions would have been held to be void 
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as against puBlic policy, because unlimited in place, 
was held to be reasonable having regard to the 
I)articular circumstances of the case. Lord Her- 
schell said it could not be doubted that to secure 
the requisite j^rotection the same territorial limi- 
tations could not now be insisted upon which in 
former days would have been thought only reason- 
able. A covenant entered info in connection with 
the sale of the goodwill of a business must be valid 
where the full benefit of the purchase cannot be 
otherwise secured to the purchaser. Regarding 
in that case the nature of the business, and the 
• limited number of customers, he could not con- 
sider the covenant as exceeding what was neces- 
sary for the protection of the covenantees. 

•The Law as now Settled 

Lord Lindley, in a later case, said the law as 
now settl(‘cl could not he more accurately cxi)ressed 
than It was by Lord Macnaghten when he said (in 
the ^^(^J'nn-]Wn'dt‘nJvJi case): “The public have 
in ev^-y i)erson’s carrying on his trade 
, so has the individual. All interference 
with individtial liberty of action in trading, and 
all r(‘stnt lilts* of trade of thcinsolve.s, if there is 
notliing more, are contrary to jiubllc policy and 
tln‘n'for(‘ voifl. That is the general rule. But 
there are exc(‘plion.s. restraiiits of trade and inter- 
f(.r(‘ftc‘(‘ with individual liberty of action may be 
justified* by the special circumstances of a jiar- 
ticuhir cas(\ it is a sufficient justification, and 
indited it is the only justification, if the restriction 
is rea.sonal^le — reasonable, that is, in reference to 
the interests of the parties concerned, and reason- 
able in' reference to the interests of the public, so 
framed and so guarded as to afford adequate pro- 
ct(?ction to the party in whose favour it is imposed, 
whih' at the same time it is in no way injurious to 
the^ public.” This body of exceptions has been 
gradually built up, and is, as we have seen, still 
of an expansive character adaptable to changing 
conditions. 

Agreements in Restraint 

Restraint of trade or limitation upon competi- 
tion is an important consid?»-atioii fo^- •' .,yonc 
buying .i business, engaging an assiscant, oraccejit- 
ing an articled clerk or apprentice. A rea.son- 
able agreement as to time and place should be 
entered into. A purchaser of a business should 
oiKiuiye if there are such agreements in force, and 
he will get the benefit of them if there are, or 
their absence may largely affect the question of 
his purchase. Wlien money is paid for goodwill 
and connection, it is of the utmost importance 


that proper steps should be taken to protect the 
subject of purchase; and danger may come from 
the activities of the vendor, his friends and rela- 
tions, or late employees. All these possibilities 
should be duly considered. The form the restraint 
should take must depend upon the circumstances 
of the case. 

The parties who can enforce a contract in re- 
straint of trade include the representatives or the 
assignees of those to whom the contract was 
originally made, and the benefit of a covenant in 
restraint of trade passes with the assignment of 
the goodwill. 

The qu^tion whether the restraint is reason- 
able is for the Court to decide ; but naturally the 
decision of the Court is guided by the trend of 
modern decisions. 

It must be remembered that the condition im- 
posing restraint is one of the conditions of the 
agreement, primarily in the interests of the per- 
son protected. Should that person, however, com- 
mit a breiUlh of the agreement, the agreement will 
be at an end, and so will be the restraint on the 
other person. 

Covenants in Restraint 

From Avhat has been said it will be seen that 
the form of the covenant must have regard to the 
facts of the particular case, and be reasonably 
drafted in view of those facts. The actual form 
will be gathered from the s})ecimens which follow, 
taken from some of the cases which have come 
before the Courts. 

The covenant in the Maxim- Nordenf el t case 

was in these words : “ Tin* said shall 

not, during the term of twenty-five years from 
the date of the incorporation of the company if 
the company shall so long continue to carry on 
business, engage excoi)t on behalf of the comi)any 
either directly or indirectly in the trade nr busi- 
ness of the manufacturer of guns, gun mountings 
or carriages, gunpowder explosives or ammuni- 
tion, or in any business competing or liable to 
compet'^* in any way with that at the time being 
carr’.^d on by the company, provided that such 
restriction shall not apply to explosives other 
than gunjiowder or to subaqueous or submarine 
boats or tor])edoes or castings or forgings of steel 
or iron or alloys of iron or of co])]K‘r. Pro\’ided 

also that the said shall not be released 

from this restriction by the conq^any ceasing to 
carry on business merely for the juirposes of re- 
constitution or w’ith a vie\v to the transb'r of the 
business thereof to another company so long as 
such other company taking a transfer thereof 
shall continue to carry on the same.” 
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In Townshend v.Jarnmn (1900) the covenant was, 
in a corn and seed merchant’s business : “Whether 
he shall have withdrawn from the partnership by- 
notice as aforesaid, or the same shall have been 
determined by effluxion of time, or by death, or 
in any other manner, shall not during the period 

of years from the commencement of the 

partnership (unless he shall purchase the share of 


the defendant under Article ) carry on 

the business of a corn, seed, and manure merchant 

or nurseryman within a distance of miles 

from ” 

In Underwood v. Barker (1899), the covenant, 


in a hay and straw business, of a wholesale and 
retail character, with i)ermancnt places of business 
in the United Kingdom and France, was held 
good at any rate so far as the United Kingdom 
was concerned. The agreement was as follows; 
“The said A is to do everything in his power to 
increase and improve the business of the said B, 
and will obey all their lawful commands, either 
by themselves or by their manager; andiie further 
particularly agrees that he will not, for the space 
of twelve months next after his leaving or being 
dismissed, carry on the business of a hay and 
straw merchant, or enter into the service of, or 
act as agent for, any person or persons carry- 
ing on the business of hay and straw merchants 


in the United Kingdom of Great BAtain and Ire- 
land, or in France, <kc. &c. And he further agrees 
that, for the space of five years after his leav- 
ing, he will not, either on his own account or as 
agent for others, be in any way engaged in the 
carrying on of a hay or straw or like business 
in the Republic of France; and will, in the event 
of his breaking thiijf agreement by carrying on, or 
in any other way engaging himself in, the trade 
of a hay and straw merchant, pay to the said B 
£ as and for liquidated damages, and not 

by way of penalty.” 

In Buijowski v. Goldstein (1896) the agreement* 
was in the following terms, which the Court held 
mu^t be read as referring to business carried on in 
the particular locality and to customers who were 
customers while the employee was in the service 
of the employer: “That the employee shall' not 
nor will during the continuance of such service 
or at any time thereafter serve or cause to be 
served for his own benefit or for the benefit of 
any other firm or persons or any company, either 
directly or indirectly, or solicit or inrSKf^’* \<1iy 
interfere with, or cause to be solicited or inter- 
fered with, any of the customers who shall at 
any time be served by or then belpjj^fig to the 
employer, his ’ successors or assigns in the said 
business”. * 


FORM OF SALE OF BUSINESS WITH GOODWILL 


THIS AGREEMENT made the .... day 

between A of hereinafter called the 

Vendor, and B of hereinafter called 

the Purchjiser, 

WITNESSETH that the Vendor hereby agrees to sell 
to the Purchaser 

ALL THAT the goodwill of and in the trade or busi- 
ness of a wholesale clothier and manufacturer now carried 
on by him the said Vendor at 910 Cheapside in the City 
of London and at and at 

AND ALSO all the stock-in-trade now 

belonging to and used in the said business at any of the 
jiremihes before-mentioned on the terms hereinafter-men- 
tioned : 

AND the Vendor also agrees that he will if required 
without remuneration assist the Purchaser for the space 

of months for the purpose of introducing him 

to the customers and connection and into the manage- 
ment of the said business: 

AND ALSO that he will procure a grant of (or will 
grant) a lease of the premises now occupied by him (or 
will erter into an assignment of the lease now held by 

him) for a period of not less than years on the 

same terms he now bolds the premises (or at an annual 
rent of ). 

THE Purchaser agrees to pay the sum of (£5000) for 


the said business and goodwill and also to pay for the 
stock-in-trade, tenant’s fixtures and effects according to a 

valuatiim to be made by and ; 

or, in the event of their disagreement, at a price to be 
fixed by an umpire appointed by them ; the said £5000 
to be paid in four equal instalments at intervals of three* 
months; the first instalment of £1250 shall l>e pai^ on 
the signing of this agreement, and the other thri^'c instal- 
ments of £1250 each on the and the 

and the respectively. The amount of the said 

valuation or price fixed by the umpire shall lie paid within 
one month of the signing of this agreement. 

AND IT IS HEREBY MUTUALLY AGREED 
between the said parties that the said Purchaser having 
duly paid the said amount of £1250 being the first instal- 
meil^ on the purc^jise of the busineas and goodwill, 
and the amouifv */>varded b; the arbitrators or the (impire 

as the value of the stock-in-trade, &c., shall on 

lie let into possession of the business. Before that time 
all outgoings shall be paid by the Vendor and thereafter 
by the Purchaser. All trade book debts due at that date 
to the Vendor shall lie received by him or by thb. Pur- 
chaser on his behalf and paid over to him as and when 
received, and all debts due from the firm at that date 
shall be paid by the Vendor. 

THE trade account books shall remain at the ofiSce at 
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ft 

910 Cheapside,%iid be open to inspection by the Vendor 
or his agent appointed in writing at all reasonable times 
for [six months] from the signing of this agreement but 
after that time they shall become the exclusive property 
of the Purchaser. 

• IF from any cause whatever any instalment of the pur- 
chase money (after the first instalment thereof) shall not 
be jiaid on the day fixed by this agreement, the Purchaser 
shall pay interest thereon at the te of [10] per cent per 
annum from the day such instalment became due. 


AND the Vendor undertakes in consideration of this 
agreement that he will not for the space of [five] years 
from the signing thereof engage, eithei; directly or in- 
directly, whether as principal, servant or agent, in any busi- 
ness connected with that of a wholesale and retail clothier 
in London or within fifty miles of the Royal Exchange, 
and if he should commit any breach of this undertaking 
that he will pay to the Purchaser the sum of £5000 by 
way of liquidated damages and not by way of penalty. 

In Witness whereof, &c. &c. 


Authority. —[Reference may be made to Matthews aiid AdJer^ “ Covenants in Restraint of Trade”.] 
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LIBEt AND SLANDER 
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Miscellaneous Aspects — Criminal Defamation — Scots Law of Libel and Slander. 


INTRODUCTORY 


The law of libel and slander is that part of the 
law which protects the character and repuUitioii 
of individuals from defamation. The ])er.sonal re- 
putation may be connected with trade or business. 
The subject is of general interest to the public and 
business man, but it is of special interest to cer- 
tain trades connected with printing, publishing, 
news-vending and other forms of publicity, who 
have ever to be on the lookout to avoid the chance 
of actions of this character against them as “ pub- 
lishers”. 

Libel is by writing, and is the more serious 
defamation, being regarded as both a wrong to 
the individual and a crime to the state. 

Slander is defamation by spoken words, is only 
actionable under certain conditions, and can only 
be criminal when of a blasphemous, seditious, or 
obscene character, or inciting to a crime or con- 
tempt of Court. 

Libel has always been regarded as the more 
serious injury, owing to a written statement being 
more deliberate, more permanent, -and capable of 
wider and more ready dissemination. “ His repu- 
tation is his property, and, if possible, more valu- 
able than any other property”, as was remarked 
by one of the judges, may indeed be said in these 
days in respect of many a professional or business 
man, or proprietor of an established business or 
special production depending uj)on his jiersonal 
credit and reputation. 

A libel or slander is a statement concerning any 
person which holds him up to “ hatred, scorn, ridi- 
cule, or contempt”, or has the effect of causing 
him to be regarded with evil opinion or suspicion, 
or to injure him in his office, profession, or trade. 
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Where th(‘ statement is in writing itJ)«ES»necf\s. 
sary to ])rove that sj>ecial damage has re.snlted from 
it — libel imputes damage and may be sued tiikhi 
forthwith. Slander, exe(i])t in certain (SiVes, is not 
actionable unless it can be ]>r()ve<r that spe<*ia] 
damage, that is, damage as a natiira*i and ]>n>bable 
result, has resulted to th(‘ jxjrson from the slander 
uttered about him. * 

It is possible that there may be slander by gi‘s- 
tures or signs without actual speech, as tliei-e may 
be libel by a drawing or statuary or caricature*. 

To constitute liVjel or slander the statement must 
refer to the person; but an injurious statenjent 
affecting the quality of goods he sells, or the method 
of selling, is really defaming a jier.son. To write 
of a butcher that he sold diseased meat would 1 >q 
clearly a libel upon him. To call a newspaper a 
“lying rag” would obviously be defaming its^iro- 
prietors. The plaintiff in such an acfl?)n must 
show that the alleged libel reflected ujion him jier- 
sonally. If the only meaning that could reason- 
ably be attached to a written statement was that 
it was a criticism upon the goods or manufacture 
of a trader, it could not be the subject of a libel 
action ; and wdiether in any case the words are 
suVb^iii^le of thi^’ personally defanuiU>ry meaning 
is tor the jW*— Linotype Company v. Lrifinh 
Empire Typesetting Machine Crmpany 
An action might be brought “on the case” if 
special damage were shown, sometimes erroneously 
called trade libel (see p. 219), or there is ground 
for a libel action if the words, although dfl-ectly 
disparaging goods, impute carelessness, misconduct, 
or want of skill in business to a trader. But it 
must be proved that a reasonable man would re- 
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gard^them fts such a personal imputation. The 
Court of Appeal held — in Griffiths v. Benn (1911) 
— that it was extravagant to argue that an attack 
upon the system of certain tramway patentees 
must be regarded as an imputation upon the 
i)wners of the patents who sui)ply the parts and 
license the use of the system. 

Mere general words do not constitute a libel ; 
they must be proved to ha\e had reference to a 
particular individual, although he may not be 
named. It must be shown that ordinary intelli- 
gent ])ersons would have known who was intended. 

It is liardly necessary to discuss what the ex- 
pressions ‘‘hatred, scorn, ridicule, and contempt” 
import. Mere words of chaff or idle abuse are not 
actionable. But it is a poor and generally an in- 
effectual defence for anyone who has referred to 
another as a “ rascal”, a “ mar of straw”, a '‘desjHi- 
rate adventurer", a “fraud”, or in such terms, to 
say that the w^ords were not intended to be abusive. 
It is clearly libellous to use ironical praise. Jt 
may tliendore be a libel to call a solicitor “an 

, I list what IS a libel, giving a claim for damag(‘s, 
is oiliMi a tine ])oint for a jury to determine. ISIany 
fri\oh’)irs uctjons ar(‘ brought and dismissed: but 
wdiai may ojten seem to be a very slight or no re- 
fieetioii oil agnail may be showm by circumstances 
Ip have a very cleaily intended injurious effect 
ujK^i him. 

The iinputation of dishonesty or incomiietence 
in business or profession, or in a jmblic position of 
trust or emolument, is a more serious class of libel 
from which it will be easy to see heavy damages 


resulting. To accuse a poor-law guardian of pecu- 
lation, a town clerk of incapacity, a trustee of 
dishonesty, a solicitor of disgraceful or unpro- 
fessional conduct, an editor of incompetence, a 
cloth merchant of selling shoddy, would be highly 
defamatory of each and attacking him in his most 
vulnerable point. To impute insolvency to a 
trader, liquidation to a bank, that a manufacturer 
sells goods under a well-known trade name he has 
no right to use, are other examples of libel on a 
man in connection wdth his trade. 

The ordinary meaning of the words used will be 
that w'hich will be applied. If it is alleged that 
they borcvany special meaning to those who heard 
or read them, the ‘‘innuendo”, as it is called, must 
be proved, and must be such as a reasonable man 
would have drawm. The jury must draw the con- 
clusion as to whether the words were in fact used 
innocently or with sjiecial meaning. 

A circular to the effect that a firm “ would not 
receive in j)ayment any cheipies of the branches of 
the ('a])ital and Counties Bank” was held not to 
be defamatory as it wais used without any defama- 
tory intention ; in their natural meaning the wT^rds 
wan-e not libellous: the inference suggested by the 
jilaintiff w'as not that wdiich reasonable peoide 
would flraw’ ; and the onus lay upon the bank to 
show that the circular had a libellous tendency — 
Cajnta! Counties Banh v. Heniy (1882). 

AVhere words are not reasonably capable of defa- 
matory meaning it is the duty of the judge to stop 
the case ; but if there is a (piestion of two mean- 
ings the jury will decide Avhich wa\s intended from 
a consideration of the whole statement. 


PUBLICATION 


It is essential to an action for libel or slander 
thfft there should have been publication. Publica- 
tion dol;^ not necessarily mean a distribution broad- 
cast ; it means that the statement has been com- 
municated to some person or persons besides the 
person affected. A statement in a sealed letter 
directed to the person and opened by him could 
be no libel. A letter, how^ever, dictated to a clerk, 
typewritten, and copied in the office, and then sent 
to the person to whom it is wV’Hp, is^cbv?^^ j»ub- 
lished: and very slight evidence ol ^publication is 
sufficient. If e. person addresses a letter to another, 
knowing that it will be opened and read by a clerk 
or partner, that is a publication. 

Publication may be unintentional, accidental, or 
in jc«t, or made in belief of the truth, but except 
where it is privileged, that will not affect its action- 
able character. Obviously anything written on a 
postcard or telegraph form is published. 


A person may be libelled by another Avho uses 
his name in a manner which he intends to be 
fictitious and in good faith if the plaintiff caii show 
that the reference would be understood by his 
friends and acijuaintances as aimed at him— ./o?ie 5 
V. IluJton (1910). 

A husband’s statement to his wife is not a publi- 
cati-On unless they are living ajiart. 

There may be circumstances in the publication 
which excuse liability, for examjile, wJiere in the 
ordinary course of trade and without caielessness 
a libel is disseminated by a newsagent. But if a 
newsvendor knows, or ought to know, that a news- 
paper oi jmblication contains libellous mattei', he 
^Yould not escape liability — Einmens v. Bottle 
(1885). The same rule applies to the proprietors 
of a circulating library. If they continue to issue * 
a book of which they have had notice of with- 
drawal on the ground of its containing a libel. 
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they will be responsible for publication — Vizetdly 
V. Mudie (1900). 

Joint Publication 

When two or more persons publish a libel on 
the same occasion each is liable, as there is no 
question of contribution or indemnity between 
j Clint wrongdoers. Judgment against one, how- 
ever, is a bar to action against others. 

When there is a publication on separate occasions 
the rule is different. Then there is no liability on 
the part of one for the act of the others, and the 
fact that one has been sued is no bar tc^an action 
against the others. A libel often goes a round, 
and proceedings against one person are not suffi- 
cient to stop it. In the case of a publication in a 
newspaper it is usual to sue all the parties liable 
together: the writer of the article, the editor, the 
publisher, and the printer. They are all liable, 
and the jury may award damages against all. An 
agreement of indemnity between persons as to 
damages that might be awarded in respect of libel 
would not be enforced, though such agreements 
are of course common in editorial engagements. 

Persons Liable, and who may Sue 

A printer cannot recover his charges for printing 
libellous matter. If a printer finds in the course 
of printing a work that it contains defamatory 
matter he should refuse to go on, and can recover 
for the work he has already done which is not de- 
famatory — Clay V. Yates (1856). 

In an action for libel against a newspaper it 
may be given in evidence in mitigation that dam- 
ages have been obtained from, or actions brought 


against, or compensation received oi agreed for 
from, other defendants in respect of the same libel. 

Both principal and agent are liable for publica- 
tion, though, as wc have seen, for an accidental dis- 
semination of a libel in the ordinary course of his 
trade a person may escape liability if he can provc^ 
he did not know, and ought not to have known, 
that there was anything libellous. 

A married woman ^is liable and can be sued in 
respect of her sepaiate estate. A husband is liable 
for his wife’s defamatory statements made during 
marriage, and for those made beforci marriage to 
the extent of the balance of any property he has 
acquired through her. 

Corporations are liable for the libel or slander 
of their servants or agents when expressly author- 
ized, or when in pursuance of genera'i orders ; or if 
in the discharge of their ordinary duty and for the 
benefit of their employers statements are made by 
servants or agents. 

Alien friends, infants, lunatics, and bankrupts 
can recover damages for libel or slander; and in 
the case of a bankrupt damagesi so ^ do 

not belong to his trustee for distribution amongst 
his creditors. (See Chapter XI of this Part.) 

When a libel is really upon the menjber.s of a cor- 
poration they can sue in their own na'mes. A cor- 
poration or company can sue for a Kbel affecting 
its business or property, or for slander of trade. 
It is doubtful if there can be any ground for libel 
merely affecting the reputtition of a corporation 
apart from its business. An article commenting 
on the insanitary condition of the cottages of 
pitmen, let by a colliery company to their work- 
men, was actionable at the suit of the comf)any 
— South Uetton Coal Company v. North Eastern 
News Association (1894). 


SLANDER 


Words which if written would be actionable 
are not necessarily so if spoken. In seeking to 
make spoken words actionable an intending plain- 
tiff must be prepared to prove that he has suffered 
special damage from them, in all cases except^ur. 
A man may be called a cheat, a swindler, or a 
blackguard without sustaining damage, therefore 
there is no ground of action unless damage is 
proved. If he can show that in consequence of 
such expressions he lost a special or even general 
trade or custom, or some appreciable advantage, 
an action will lie. 

The exceptions to the ordinary rule where an 
action can be brought without proving such special 
damage, are : — 

1. Where a criminal offence is imputed. By 


criminal offence is meant one for which a person 
may be punished not merely by a fine. It is not, 
therefore, sufficient cause of action to accuse a 
man of being drunk on licensed premises, but it is 
sufficient to charge a crime generally and not any 
specifically criminal act. To say a man “ ought to 
be^jCr^ ail ” is a defy: >3Uggesti on that he has com- 
mitted acrmtOSl offence ; but to say that there 
were suspicious circumstances about the promotion 
of a company in reference to one of the promoters 
would not be actionable without proof of special 
damage, although such a statement is highly prob- 
able to admit of easy proof of special damago^ 

2. The imputation of an objectionable or con- 
tagious disease, making a person unfit for society. 

3. An imputation against the chastity of a 
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womai^r girti; but to discourage frivolous actions 
itr is provided that unless the judge certifies that 
there were reasonable grounds, the plaintiff can- 
not recover more in costs than in damages. 

4. An imputation upon a person in relation to 
his office, trade, or profession. It is essential that 
the words sliould have a close connection with an 
actual office, trade, or profession held or carried 
on at tlie time by the i)erson, tind that such words 
should tend to injure a person in that connection. 
'J'o say of a mayor that he wanted the ability to 
express himself would not be actionable, as it 
would be if such words were applied to a profes- 
sional advocate; but to accuse the former of any- 
thing which would make him unfit for, in the 
sense that he ought to be removed from, office 
would be acticftiable. 

Public men must put up with a good deal of 
criticism, and must not fly to law to recent insinua- 

SLANDER 

A special form of slander which does not affect 
the cnaracter -or rejmtation must be noticed here, 
and is more commercial importance, although 
not strictly bt^ionging to this branch of law at all. 
>^land(‘r oi Tifle is a false statement, which may 
hv either spoken or written o* printed, injuriously 
riffeeftng a j)tTson's title to property of any char- 
acter, and causing him special damage. Techni- 
cal ly su(‘h a sail is known as an “action on the 
case It is to be noted that the statement must 
bc" false, malicious, and productive of s])ecial dam- 
age, but “malice” here only means want of good 
faith and proper motive. 

Where a statement is made bona fide in pro- 
tection of the rights of an individual, or one for 
whom he is professionally acting or representing, 
therS' is no cause of action. 

The damage must be appreciable, and not 
merely such as might be expected to happen in 
a general way from disparaging observations. 
It is clear in a case Avhere an intending pur- 
chaser is restrained from a contract when actu- 
ally in negotiation by the fact of the words 
complained of, that an assessable damage has 
l>een sustained. 

A similar cause of action arises when a false, 
malicious, and %mjustifiable statement is made as 
to goods manufactured by a particular person, 
causing special damage. It is sufficient if the 
statement is made “ without lawful occasion ” and 


tions or even direct allegations of an unpleasant 
character upon their competence, motives, or sin- 
cerity. An allegation of misconduct is quite 
another thing. 

It is more easy to see the ground of action 
when words are spoken of anyone holding an 
office of profit. Where there is a direct insinua- 
tion that a person is unfit for office, it might lead 
to his being deprived of it, and so directly to his 
loss of profit. To impute, by words spoken, in- 
capacity or professional misconduct to a solicitor, 
doctor, architect, or other professional man is 
therefore at once actionable, as is a verbal charge 
against a tradesman of adulteration, a clerk of 
cheating, or a skilled workman of bungling, or a 
statement regarding any professional or commer- 
cial person which may lead to his losing his posi- 
tion in the world of business or his particular post 
or occupation. 

OF TITLE 

not bona fide. In pushing the sale of his own 
goods a man must not disparage others, though 
a tradesman may puff his own goods and use 
general terms of reference to others, such as “ the 
best in the market”, “defies all competition”. 
Evidence of general loss of business resulting 
from a statement intended to produce, and in the 
ordinary course of things producing, a general loss 
of business is sufficient to support an action. 

Where a rival firm wrote letters to a borough 
council reflecting upon a wood pavement the 
council were proposing to adopt, saying that roads 
paved with that wood were now in a rotten state, 
the jury awarded damages. The Court of Appeal 
upheld the decision on the ground that where 
there is proof of special damage traceable to 
wrongful imputation upon the goods of a trader, 
and that imputation is made maliciously, a cause 
of action arises v. Millar's Karri and 
Jarrah Forests, Ltd. (1904). 

To threaten legal proceedings in reference to 
another’s business and goods, as to say that they 
are an infringement of patent, will be actionable 
when special damage is shown. (See also Chapter 
XIV of this Part.) 

To say of a firm that it no longer carries on 
business, or to advertise as “the only manufac- 
turer” of a certain article procurable elsewhere, 
is a slander on which it vdW be clearly open to 
another party to recover damages. 
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DEFENCES TO ACTIONS 

The principal defences available to anyone sued 
for libel or slander are 

(1) To justify the statement ; 

(2) To plead that the statement was fair com- 
ment on a matter of public interest; 

(3) To claim that the statement was uttered on 
a privileged occasion ; and, 

If the statement was in a newspaper or perio- 
dical, to tender an apology. 

Justification 

It may be a good but it is often a most dangerous 
defence to set up that the words spoken or written 
were true in substance and in fact. But if they 
are true, however serious, there can be no defama- 
tion, and therefore it does not matter if they were 
spoken maliciously. To plead that the words are 
true and not to be able to substantiate them will 
be sure to aggiavate the damages. 

The whole statement mn.'>t be substantially 
proved to be true. The contents of a paragraph 
in a newspaper may be substantially true, but if 
the heading is unjustifiably sensational, damages 
may be given for the defamatory heading. 

Not every particular need, however, be proved, 
if sufficient can be shown to justify the general 
imputation. The truth of a general charge may 
justify even inaccuracies as to details not affecting 
the main charge; but exaggeration, on the other 
hand, would destroy the defence. 

It is not justifiable to pursue a man with the 
name of “felon” when he has served his term of 
confinement, and is then apparently living the life 
of a respectable citizen. 

Fair Comment 

If a statement can be shown to be a fair and 
h(ma-fide comment on a matter of public interest, 
the action will be dismissed. Otherwise there 
would be no liberty of speech and no criticism 
of public affairs to which so much good is ^ue. 
It is for the judge to decide whether the matter 
is of public interest, and the jury will consider 
what latitude should be allowed under the cir- 
cumstances. 

To mix comment with reports of proceedings is 
always dangerous. In literary criticism the critic 
must^ confine himself to the work; he must not 
go outside and reflect on the private character 
of the author. Of course his general literary 
I)osition is matter of fair comment, as the busi- 
ness position, the financial standing, of a man, or 
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the public demonstration of a new invention, is 
matter of fair comment in connection with any 
particular proposal made to the public. 

“A man who pubUshes a book challenges criti- 
cism,” said Lord phief Justice Cockburn, but 
malice must not creep into criticism. A comment 
I actuated by malice cannot be deemed fair, anti 
proof of malice may therefore put a criticism 
otherwise fair outside the limits of fair comment. 

A criticism of a matter of public interest must: 
not impute base and sordid motives. What are 
matters of public interest? Proceedings in connec- 
tion with Government and Parliament and public 
life, the law, the Church, literature, art, and general 
matters in which the public are concerned and to 
whic h their attention is invited. 

Thc‘ comments must be fair and honest, and not 
consist of imputations of bad motives. 

It a statement is justified by its truth, the plea 
of fair comment is unnecessary, ‘"for wliP^^rC *' 
ment is true there can be no defamation. 

It is for the jury to give the true meaning to 
the words (‘omplained of, and to eay' if they fit 
tlie plaintiff. A defendant is entitical to liave the 
verdict of the jury on a plea of “lair conimcmt” 
as to whether or noV the words c‘xceed the limits 
of fair comment. The (piCvStion must be distffictly 
left to the jury whether the meaning attaclied to 
the words l>y the plaintiff is tlie meaning which 
they would carry to the ordinary reader. A per- 
sonal attack may 1 k' part of biir comment if the 
facets in the particular case are truly stated and, 
reasonably inferred, warrant \t—Dakyl v. Labou- 
chert (1909). 

Privilege ^ 

I The defence of privilege means that •although 
the statements may be defamatory yet they are 
, made in the interests of ])ublic policy, and no 
liability can therefore attach, 
j Privilege is of two kinds : — 

: Absolute privilege, which covers any statement, 

; however untrue or malicious ; and 
1 Qualified privUegt^ (of more frequent and prac- 
! tical importance), which only avails as a defence 
if the statement was a homi-fde cne, made under 
' reasonable circumstances. If actual malice is 
j proved the statement is not protected. 

1 A judge will rule against a plaintiff when the 
I occasion is privileged, but the jury are Tb say 
! whether, in a case not absolutely privileged, a 
j party has acted with improper motives in making 
i the statement. 
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Absolute Privilege 


Cases of absolute privilege are — 

1. Statements made in Parliament; or in the 
course of judicial proceedings; or in proceedings 
of State or the public services. 

The privilege of Members of Parliament only 
exists when they speak in Parliament; for the 
same statement outside they a*e liable to be sued. 
Absolute privilege attaches to all parliamentary 
liroceedings, petitions, and evidence before Com- 
mittees in Parliament, &c. 

. In judicial proceedings nothing said by a judge, 
nor b> jury, counsel, parties, or witnesses, if made 
in coiDjection with the matter at issue, can be the 
subject of damages for defamation. 

The ivej)ort ftf an Official Receiver to the Court 
in the winding-up of a })ublic company is abso- 
lutely ] privileged— v. Browjhaiu (1908). 

Questions have arisen as to how far the jprivih'ge 
extends to Ix'dies exercising a semi-judicial author- 
ity. The authority must be acting in a caj)acity 
jiKluiiil and not tmnif^terial. Members of a county 
iUPunciT exercising their licensing functions . are 
not a judicial body, and the utterances of any 
inembit are therefore only ])rotected by qualified 
I)rivil(‘‘ie-- Ih^al Aquarium v. Parlins'm (1892). 

2. IJcjports »nd ipailiamentary jiapers published 
by tinier ot either Hotise of l^arlianient, as well as 
r«‘[) 0 its of Select Coniiiiittees, are absolutely ])ri- 
vileg(‘d.. 'This is a statutory privilege due to the 
Act of 1840, pas.>)ed after the decision in the noto- 
rious case of Stockdah v. llanmrd (1837), where 
a ^irinter had been sued for a laiblication issued 
by order of the House of Commons. 

Civil 'or criminal proceedings will immediately 
be stayed by ordtjr of a judge on the production 
of a certificate that the report complained of was 
published by order of either House of Parliament. 


•• Qualified Privilege 


Qualified privilege extends to a number of 
cases, provided that the statement was 'not made 
with an improper motive. Such a statement ma> 
be made in exercise of a duty to others who have 
an interest in the subject matter, or where there 
is a common interest or the communication's 
made -in self-defence, or as a fair and accurate 
report of parliamentary, judicial, or other public 
I)roceedings. 

1. A newspaper report of proceedings in a Court 
of Justice, published at the time, if it is sub- 
stantiilly true and a fair and accurate though 
not literal report, which is not prohibited by the 
Court nor blasphemous or indecent, is privileged. 

It should be remembered that the report is 


privileged, but no comments are allowed to be 
made while the proceedings are taking place, on 
the ground that they might prejudice the trial. 
All comments, whether proper or improper, are 
reserved until the hearing is over. The public is 
very familar with cases where editors and others 
have been proceeded against for contempt of 
Court for commenting upon proceedings during 
the trial. This is, however, no part of the law of 
libel. 

2. Honest and accurate extracts from statutory 
registers, parliamentary papers or other “Blue- 
books”, and accurate and bona-fide reports of 
})roceedingj of public and professional bodies 
exercising a discretion or jurisdiction, such as 
the General Medical Council, are privileged — 
Allhutt V. General Medical Council (1889). 

3. A fair and accurate report of parliamentary 
l)roceedings is privileg(id if not published mali- 
ciously. This was established in the well-known 
case of Wason ?. Walter (1868), where the pro- 
prietor of. The Times newspaper was su(;d for 
])ublishing a report of a debate in the House of 
Lords in which speeches reflected on the plaintift’. 

CVunnients in a newspaper are privileged so long 
as a jury think them honest and made in a fair 
spirit, and justified by the circumstances disclosed 
in an accurate re])ort of the debate. 

4. Fair and accurate reports in a news})a])er of 
the proceedings at public meetings are privileged 
if the matters reported are of public concern and 
benefit and not blas])hemous or indecent. In this 
and the next two cases, however, the protection 
is not available if the newspaper proprietor has 
been requested to insert a reasonable letter or 
statement by way of contradjction or ex})lauation 
of such rej)ort and has refused or neglected to 
do so. Nor does the ])rivilege apjdy to meet- 
ings where neither the public nor any newspaper 
reporter is present. 

In any action against a newspaper for libel the 
defendant may plead that the statement was 
inserted without actual malice and without gross 
neglect, and that before the commencement of the 
action and at the earliest opportunity he inserted 
an apology in the newspaper; or, in ihe case of 
a periodical published at intervals exceeding one 
week, that he offered to publish such a})ology in 
any newspaper or publication selected by the 
plaintiff. Such a plea must be accompanied by 
payment into Court of some amount in satisfac- 
tion, and no other defence is then available. 

5. Reports of the proceedings iA meetings of 
town councils and other local authorities and com- 
mittees, if complying wuth the same requirements; 
and 

6. Publications at the request of any Govern- 
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merit office or department, officer of state, com- 
missioner of police, chief constable, or any notice 
or report issued for the information of the jmblic, 
are privileged, provided that such a statement is 
not published maliciously, the matter is not blas- 
phemous or indecent, and it is for the public 
benefit. 

7. Certain statements are privileged if made 
boim fide and without malice when they are made 
by a person to another person who has an interest 
in the subject-matter on which the communica- 
tion is made or where there is a duty in connec- 
tion with it. 

The statement may be made in aijswer to an 
enquiry or may be volunteered. Such a class of 
privilege embraces all such communications as 
those made in connection with the character of 
servants; the respectability or financial position 
of a tradesman; giving information as to dis- 
honesty or crime in other persons; and where 
two persons are connected in some business re- 
lationship and a communication is made on the 
matters of common business interest, as directors 
to shareholders, or from members of the same 
company or club one to another, and so on. 

This connection is an important one for busi- 
ness men, as it includes those statements honestly 
made in connection wdth the character of em- 
ployees, officials, and subordinates, and .statements 
made during a confidential relationshi]) existing 
in business. 

If an enquiry is made by a person who has a 
legitimate interest in the matter, and the reply 
is relevant and to the point, it is i)rivileged. For 
example, a reply to a letter by a secretary of a 
company to the transferor of shares asking if the 
transfer is in order, if relevant, is j)rivileged. If 
no ehquiry has been made the case is different. 
As Lord Blackburn said in Capital and Cmm- 
ties Bank v. Henty (1882): “If the occasion is 
such that there was either a duty, though, perhaps, 
only of imperfect obligation, or a right to make ! 
the publication, it is said that the occasion rebuts ; 
the presumption of malice, but that malice may j 
be proved; or I should prefer to say that he is i 
not answerable for it, so long as he is acting in ' 
compliance with that duty or exercising that 
right; and the burthen of proof is on those who 
allege that he is not so acting”. i 

In confidential relationship.s, such as exist • 
between master and servant, husband and wife, 
father and son, x^rincipal and agent, solicitor and 
client, partners, trustees and creditors of an 
estatt^, and in other cases where a confidential 
relationship can be shown to exist, this qualified 
privilege exists; but a privileged occasion cannot 
be made to spring up by merely marking a letter 


I “private” or making a communijation v' confi- 
! dentially 

A circular letter sent by a secretary to a com- 
I pany to certain customers, if not maliciously 
I reflecting upon an individual, is a privileged com- 
I munication ; as where it was notified that a new 
branch had been opened, and that “the agency 

of at had been closed by 

i the directors”, ttuch a i)rivilege can only be 
I rebutted by proof of actual malice; and malice 
on the part of the secretary alone might not make 
the company liable — Nevill v. Fine Arts and 
General Insurance Company (1877). 

Where cards were sent out by a firm U) their 
customers saying “H. B.” (their late traveller) 
“is no longer in our employ. Plea.s(‘ give him no 
orders or pay him any money oil our account ", 
the words w^ere held to be not ea])able of a defa- 
j matory meaning— v. Smith (1908). 

A statement of this character must, however, be 
reasonable and made without any malice, and must 
not be given a wider publicity than the occasion 
demands. * 

Such statements should always be made with 
caution. The mere publication of information in 
the belief that it is true and of interesC is not 
justifiable. Where a statement i.s* nuqle in dis- 
charge of what has been called a* “legal, social, 
or moral duty”, anc^ not maliciously, it is always 
jirivileged. » 

j There is a distinction in cases where ihe giving 
: of information is a matter of busines.s profit. No 
i privilege attaches to information supplied by a 
trade-j)rotection society to its customers wffiichds 
injurious to the character of an individual. Such 
a communication is only privileged if made in the 
general interests of society and from a sense of 
duty. It is not .so if made from motives of self; 
interest by tho.se wffio, for the convenience of a 
cla.ss, trade for profit in the characters of bther 
Iversons and who offer for sale informati<jai which, 
however cautiously and discreetly sought, may 
have been improperly obtained — Maucintosh v. Dun 
(1908). 

Proprietors of mercantile agencies arc volun- 
teers supplying information as a matter of busi- 
ness, and their motive is self-interest. The risks 
tTiey run illustrate the truth of what Vice- 
Chancellor Knight Bruce once .said: “Truth, 
like all other good things, may, be loved un- 
wisely — may be pursued too keenly — may cost 
too much”. 

While in Britain employers cannot be compelled 
to give characters, if they do so bonxi y?^«,*they 
cannot be made to suffer for what they say; and 
a printed monthly circular to servants of a com- 
pany informing them of the discharge of a servant 
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is v. Great Northern Railway 

O^mparl^ (1891). 

8. Statements made to those in authority as to 
a public wrong, as communications with regard 
to suspected crimes or misconduct, are privileged 
if ’made in good faith and without malice ; such 
are petitions to a public department or official, 
information to the i)olice, complaints to a parent 
or employer. 


9. A person may protect himself, when attacked, 
by a reasonable statement as to the character of 
his opponent. A director who is charged in a 
public meeting with fraud may retaliate upon 
his opponent, and sliow his character to be 
such that his statements are worthless. News- 
paper controversy may justify statements in 
self-defence that otherwise would not be permis- 
sible. 


MISCELLANEOUS ASPECTS 


Mitigation of Damages 

A person who has been so unfortunate as to get 
into a libel or slander action, and is not anxious 
to justify, should take steps to mitigate damages, 
if not to settle the question at once. It is oj)en 
to a defendant at the trial, if he has given due 
notice befoiehand, to give in evidence that before 
the commencement of the action, or as soon after 
as .possible, if he had no previous opportunity, he 
has HVhwed to maffe an apology. This would b(‘ 
the wisest cours(' in most uf the trivial actions for 
defamation, howeveu- reluctant a defendant may 
be to ‘‘ climb «Jown ’’ in the face oj what he con- 
siders an unjiTstifiable or ridiculous charge. 

^ InjuncticTn 

It shoidd be noticed that the continued 


publication of the same or a similar libel or 
slander mfty be restrained by injunction at 
the trial, or in certain exceptional cases be- 
fore it. 

Limitation of Actions 

An action for libel or slander, with proof of 
si>ecial damage, must be brought within six 
years ; or for slander which is actionable with- 
out ])roof of s^iecial damage, within two years. 
But if a plaintiff was an infant or lunatic, or 
“beyond the seas at the time the statement 
complained of was made, he may bring his action 
within the six or two years of the removal of the 
disability. 

Where the person defamed dies, no right of 
action survives to his rciiresentatives, as it is a 
strictly personal right of action. 


CRIMINAL DEFAMATION 


It has often been judicially remarked in the 
course of the trial of civil actions for libel that 
libel is a crime, and, if of an outrageous character, 
the remedy should be ii criminal one. It generally 
hapf)#ns, however, that if a defendant is worth 
powder .igid shot an action for damages is pre- 
ferred. The fact that there is the double remedy 
may lead to abuse. On the other hand, although 
technically whatever is civil libel is also a crime, 
a jury would be reluctant to find a verdict, or a 
judge to record a sentence, against a defendant 
for wdiat might reasonably have been met by a 
civil claim for small damages to secure jjublio 
acknowled gmen t. 

But a libel of a seditious, blasphemous, or 
obscene character should be punished by sentence, 
and here comes in the particular application of 
that often-quoted and often-misunderstood saying: 

The* ^eater the truth the greater the libel”; for 
the truth of such a libel is no defence unless it 
can bo shown that its publication was also in the 
public interest. 


A ciiminal libel may be pioceeded upon when 
a deceased j)erson or a body of individuals aie 
libelled, because it might lead to a broach of the 
})eace, and j)ul)lication of such a libel to persons 
themselves libelled is sufficient. 

It is a good defence to show that the words 
comj)lained of ar(‘ true and published for the 
jmblic benefit. The defences of privilege, fair 
cennment, and publication without authority and 
knowledge, and not in consequence of gi'oss negli- 
gence, are also available. 

The jury must find a general verdict of guilty 
or not guilty upon the whole matter — a right 
of the accused which was firmly established by 
Fox’s Libel Act of 1792. 

The publication of blasphemous, seditious, or 
obscene matter is a common-law misdemeanour. 
Prosecution is very unusual, and although theo- 
retically “blasphemy” is a crime, it is only when 
it is of an outrageous character that proceedings 
are instituted. A man is free to teach what he 
likes as to religious matters, or as to his unbelief, 
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but in considering whether he has exceeded per- 
missible limits the place where he speaks, and 
the class of people to whom he speaks, will be 
taken into consideration. Argument in honest 
belief is not blasphemous, but going out of the 
way to make a scurrilous attack on doctrines held 
by the majority of people, in a public place w’here 
passers-by may be offended and young persons 
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influenced, makes the speaker liabfe to prp*>ceed- 
ings. 

To proceed against a newspaper for criminal 
libel there must first be an order by a judge. 

A false statement of fact in relation Ui the per- 
sonal character or conduct of a parliamentary 
candidate is an illegal practice subjecting to pen- 
alties under the Act of 1895. 


SCOTS LAW OF LIBEL AND SLANDER 


While the general rules of law in Scotland with 
regard to libel and slander do not differ materially 
from those of England, on three special points the 
laws of the two countries show a wide divergence. 
In English law verbal defamation i^ calknl slander, 
while written defamation is known as libel ; and 
in certain cases, as has been ])ointed out, language 
uttered as libel is actionable when it is not neces- 
sarily so when uttered as slander. Scots laAv does 
not, however, recognize this distinetign, though, 
as a rule, a higher measure of damages will be 
awarded to one who has been slandered in writing 
than to one who has been made the subject of 
mere verbal defamation. In Scots law language is 
either defamatory or it is not : if it be defamatory 
it is known as slander, whether it be inscribed or 
merely spoken. Whether it be spoken or inscribed 
makes no difference in the consideration of wdiether 
or not it is defamatory. There is therefoix* in 
Scots law no distinction between libel and slander, 
though colloquially written slander i.s not infre- 


quently referred to as libel, and the word libellous 
is commonly enough used to denote slanderous 
or defamatory imimtations when expressed in 
writing. The second main point of difference be- 
tween the laws of the two countries consists in 
this, that whereas in England defamatory expres- 
sions, to found a ground of damages against the 
peu-son who uses them, must be communicated or 
I)ublished to a third j)erson, Scots law grants 
solatium to a slandered ])erson for the assumed 
injury thereby inflicted to his Velings. Ii^ \lcbi- 
land, consecpiently, publication or communication 
of an alleged slander, ^wlnTher in writing or 
merely verbal, to the person defamed, is stiff icient 
to gi-ound aii ‘action against the'Mefamor, even 
though no possible permniary loss* may liavii en- 
sued from the utterance of th(‘ did'amatory 
matter. In the third [»lact‘ tlu‘ action is i arely 
civil in Scotland, w^hile, in England declination 
may, in certain cases, result in criminal jiroceed- 
ings. 


Authorities.— W. B. Odifers, Digest of the Law of Slander and Libel ” ; //. Fraaer, “ Principles 
and Practice of the Law of Libel and Slander” 

ScoU, — Cooper^ “On Defamation and Verbal injury”; Green's “ Encyclojiaedia of 
Scots Law^'. 



THE WINE AND SPIRIT TRADE 

By W. & A. GILBEV, Ltd. 


In the year 1911 there were consumed in the 
United Kingdom 11,274,146 gallons of foreign and 
colonial wines, and 30,696,011 gallons of foreign, 
colonial, and British spirits, being in the propor- 
fiOB of about 2 j^npcrial pints of wine and 5^ im- 
perial •i)infs of proof spirits for each head of the 
entir^' population of 45,216,665. In the same year 
there -were also about 1232 million gallons of beer 
produced in the United Kingdom (= 27^ gallons 


per head of the population), and the consumption 
of alcohol in the form of wine, spirits, and beer 
respectively is approximately as under, viz. 

Contained , 111 wine ... 3 millions of gallons of proof 

spirit. 

„ „ spirits . millions of gallons of proof 

spirit. 

„ „ beer .. 100 millions of gallons of proof 

spirit. 


WINE 


Wine, properly so called, is the fermented juice 
of the fresh ripe grape. The giape.s having been 
squeezed in a wine press, and the juice collected 
in a suitable vessel, the natural fermentation sets 
in almost immediately, without the aid of yeast 
(wliich is indispensable in the brewing of beer), 
and is contirihed for a somewhat indefinite period, 
say from four to twelve days, according to the 
natiire and tehiperature of the wine that is being 
made. 

The alcoholic strength of wine depends mainly 
upon the degree of sweetness of the grape at the 
time of its being pressed, which varies with 
locality and season ; but in the case of the stronger 
wines, such as Port, Sherry, Madeira, <kc., a pro- 
portion of wine spirit is added to the juice from 
time to time to arrest feripentation and to ' 

some of the sweetness of the grapes ; while on the 
other hand light wines, such as Claret, Burgundy, 
Hock, &c., ar^ fully fermented and the spirit they 
contain is solely the result of the conversion of 
the grape sugar into alcohol. The colour of wine 
is derived from the skin of the grape, the pigment 
or colouring matter being liberated therefrom by 
the action of fermentation. • 

The total quantity of wine produced in the world 

VOL. IV. 


is estimatt^d at 4000 millions of gallons, and as 
there are said to be only 1600 millions of liuman 
beings living there is enougli wine made in an 
average year to give no less than 20 imperial pints 
of wine to every man, woman, and child on the face 
of the globe. Of this enormous quantity of grape 
juice, the great bulk is grown in Europe, France 
alone producing in a good year 1400 millions of 
gallons, Italy 1000 millions, Spain 400 millions, 
Portugal 100 millions, Austria 100 millions, Hun- 
gary 80 millions, Germany 60 millions, and all the 
other countries of Europe together 460 millions of 
gallons. The whole of Asia, Africa, America, and 
Australasia produce among them only the com- 
paratively small quantity of 400 millions of gal- 
^^»ns, and nearly half of that is grown in Algeria, 
where until about fifty years ago no vines had 
been planted. 

Most of the wine produced in the world is con- 
sumed by the inhabitants of the region in which 
it is made, and relatively small proportions only^ 
are exported. Hence, wine-drinking peoples are 
found only in wine-growing countries. In France, 
for example, the 40 millions of inhabitants con- 
sume an average of more than 140 bottles of wine 
per head per annum, and the quantity exported 
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does not exceed 5 per cent of the total production. 
A considerable proportion of the total quantity of 
wine produced is distilled into brandy, and even 
this is chiefly consumed in the country itself, the 
quantity of brandy sent abroad being relatively 
small. The case of the French wine-growing 
colony of Algeria is exceptional with regard to 
consumption, for nearly the whole quantity grown 
is shipped to France for drinking there. This is 
due to the smallness of the number of white in- 
habitants of Algeria compared with the large area 
of land now under vine cultivation, and to the 
fact that the native population, being jMahomme- 
dans, do not drink wine. It is worthy of^ note that 
even in France in those districts where the grai)e 
vine does not flourish the common drink of the 
people is beer or cider, according to the local pro- 
duction of the soil, and there only comparatively 
small quantities of wine are drunk. 

Consumption in Britain 

The principal wines consumed in Britain are 
Claret, Sauterne, Burgundy, Chablis, and Cham- 
pagne from France ; Port from Portugal ; Sherry 
and cheap red wines of the Port type from Spain ; 
Hocks and Moselles from Germany; and red and 
white wines of the Burgundy type from Australia. 
There are also small quantities of various descrip- 
tions of wine shipped from other countries, such 
as Madeira from the island of that name, Marsala 
from Sicily, and red wines of the Claret type 
from Italy and Hungary. The wines shipped to 
Britain are generally speaking the choicest produce 
of the several wine countries, and are as a rule 
obtainable in the United Kingdom, notwithstand- 
ing the cost of freight, customs duties, <kc., at 
prices as low as, or even lower than, are usually 
charged for the same qualities of wine in the 
countries of origin. 

It would be quite a mistake to suppose that the 
wines known in Britain are only a fair sample of 
the wines commonly grown in Europe, for they are 
in fact much above the average quality of those 
produced. In France alone there are over 1600 
different descriptions of vines cultivated, and in 
every wine-making area there are vineyards whi^h J 
have probably never been heard of outside their 
own ccrmmunes^ and which produce wines admir- 
able for consumption in the district where grown, 
but which are altogether unsuited for transit 
either by land or water. Such wines, however, 
varying in style according to soil^ climate, <kc., 
constitute the ordinary beverage of all classes of 
the inhabitants, and represent more than nine- 
tenths of the whole quantity grown in the country. 

A great authority on wine has estimated that 


vins de luxe^ as they are termed in F^^nce, d^ilot 
amount to much more than 3 per cent of tV:* tot^ 
production, the remainder being classed as vin 
ordinaire. It is chiefly these luxurj/ wines that 
find their way to Britain. Indeed, it would not 
pay the English wine merchant to import inferior 
wines, as the incidental charges, such as land car- 
riage, sea freight, customs duty, cost of casks, 
bottles, bottling, &c.,t ire the same for the cheaj)er 
descriptions as for those of the higher qualities. 

Price Differences 

The differences in the prices of wines are due to 
various causes. An abundant crop tends to lower 
the prices of the ordinary qualities of wine, while 
a failure of the vintage, like that of 1910, when 
not much more than half the average quantity was 
made, raises the values out of all proportion to 
the quality. The really choice vintages of any 
district or country do not vary in price so niucli 
as might be expected, for unlike beverage wines, 
which are generally consumed i^before they re 
more than one or two years old, the finer growths 
are not consumed until they are very pld and well 
matured, so that there are always accumulated 
stocks of them lying in merchants’ ceMars sufficient 
to provide for several years aheacl^ and conse- 
quently a large or si^all vintage does not cause 
such serious alterations in the prices of these fmer 
qualities. 

Champagne 

The preparation of Champagne and other spark- 
ling wine is exceptionally interesting, differing a.s 
it does from the process of making “still” o»* non- 
sparkling wines. The characteristic sparkle is the 
result of a second fermentation, which takes ])lace 
after the wine is in bottle, the first having occurred 
while in the vat or cask, in the ordinary vay. 
During the second fermentation the win(;»is fully 
cleared of all sediment, and receives its final addi- 
tion of the requisite amount of sweetness if it is 
intended for a sweet champagne; but when it is 
required to be drunk in its “natural” or “dry” 
state no sugar is added. Both white and black 
grapes are used in making Champagne, but the 
^•ins of the black grape are carefully removed 
before fermentation commences, otherwise instead 
of a straw colour the wine would acquire the 
appearance of Claret. 

Claret 

The highest type of natural red wine proSuced 
in any co\intry is that which we know in England 
under the name of Claret. It is fully fermented, 
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aiid\ny adilition of alcohol would be disadvan- 
^geouiJ^as Claret in its highest perfection does 
not contain more than 19^ to 20 degrees of proof 
spirit, while the strength of the finest Burgundy 
will be about 22 j degrees. The strengths of natural 
wines vary in different districts, and even to a 
limited extent in the same district. Claret is grown 
in that part of France called the Medoc, bordering 
on the wide estuary of the C-*lronde, where the ut- 
most care and skill are devoted to the cultivation 
of the vine, and where soil and climate are alike 
favourable. Here are found the well-known 
growths of Chateaux Margaux, Lafitc, Haut 
l^rion, Larose, Leoville, and hundreds of others 
well known to the British public, including our 
own vineyards of ChS,teau Loudenne. 

Port 

Port wine is the highest type of vin de liqueur 


or preserved wine, and is highly esteemed in all 
British countries. It is a full red wine, the fer- 
mentation of which has been arrested at a certain 
stage by the addition of grape brandy, and it can 
be growm nowhere else to perfection than in the 
region of the River Douro, in Portugal. Shipped 
as a vintage wine under three years old, it is 
matured in bottle in Britain and retains for 
many years its colour and much of its body. If, 
however, it is stored in the cask it loses its colour 
far more rapidly than if kept in bottle, and be- 
comes more and more “tawny”, until in the case 
of extremely old wine the ruby colour has vanished 
altogethei. Port is necessarily a “strong” wine, 
and in former times, when rule of thumb pre- 
vailed in wine-making, many bottles of good wine 
were found spoiled after two or three years of 
keeping, simply because of a deficiency of alcohol. 
The best Port wines contain about 36 degrees of 
proof spirit. 


SPIRITS 


The principal kinds ^f spirits consumed in the 
United Kingdom are Scotch w'hisky, Irish whisky, 
brandy, gin, ^uin, Hollands, and 'various liqueurs 
siu'h as Clfartreuse, Benedictine, Maraschino, 
cliorry brandy, ginger brandy, j)eppermint, &c. 
Si:oTch wdiisky is of two principal descriptions, 
namely: 'malt whisky distilled in a “pot” still 
entirely from malted barley, and grain wdiisky 
made in the y)atent still from unmalted grain and 
a certain proportion of malt. Malt whisky has a 
full flavour and its finer qualities are developed 
only alter it has been stored for some years. Most 
of the finer (jescriptions of malt wliisky are pro- 
duced in the Highlands of Scotland, especially in 
the Olonlivet district, w^here are situated, among 
othlhs, the w'ell-known distilleries of Glen Si)ey and 
Strathiisdll. Patent still or grain whisky has but 
little flavouj’, and is mainly used for blending with 
the full-flavoured malt w'hisky, being seldom sold 
alone. 

There are about 160 distilleries in Scotland, 30 
in Ireland, and 9 in England. 

Irish whisky of the best quality is that distiile^^i 
in th(i j)ot still from various proportions of un- 
inalted l parley, wiieat, oats, and rye, together 
with some malt, according to the judgment of the 
distiller. The most esteemed Irish whiskies are 
those made in Dublin, wiiere it is said that the 
water obtainable by some of the distilleries is 
parfigularly suitable; but however this may be, 
certain it is that great skill is showm in Uie manu- 
facture, and that the spirit is extremely popular 
wdierever Irishmen do congregate. 


Brandy is distilled from grape juice in a pot 
still, and is made in all wine-growdng countries; 
but that w’hich has the highest reputation is known 
as Cognac brandy, and is produced only in the 
two Departments of the Charente from wine 
grown in these districts of France. 

Gin is distilled from grain, and it undergoes a 
process of rectification or re-distillation, in order 
to produce an absolutely neutral spirit. Its charac- 
teristic flavour is derived solely from the berries 
of the juniper tree, crushed and distilled to extract 
the essential oils. 

Rum is a spirit produced by distilling the mo- 
lasses of the sugar cane, and it comes to this 
country from Jamaica, Demerara, &c. 

Hollands, Geneva, or Schiedam, as it is variously 
named, is a Dutch spirit made from rye. 

Liejueurs are usually compounded of sw^eetened 
spirits, flavoured with various aromatic substances. 

The Wine and Spirit Merchant 

It is the business of the wine and spirit mer- 
chant to obtain these several articles from the 
different countries, and distribute them in the 
form most convenient to the consumer. 

At first sight it might appear quite a sim}>le 
and easy thing to become a trader in wine, 
former times, when the old-fash io*!?fed. meU 

chant w^as the principal distributor, it w^as liot un- 
know'ii for gentlemen w^ho had been overtaken by' 
misfortune, like old Mr. Sedley in Vanity Fair, 
to set up as wine merchants, without any quali- 
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fications whatever except their family connections 
and their own appreciation of good wine. To-day, 
however, the successful wine merchant must be 
equipped with knowledge of many kinds, and 
must possess experience, ability, and industry. In 
tasting and buying wine he ought to be able to 
judge of its quality by the keenness of his senses 
of smell and taste, and of its commercial value 
by his knowledge of markets; he ought also to 
possess a familiar acquaintance with the principal 
wine-growing districts and their merchants, as 
well as a working knowledge of the customs, ex- 
cise, and licensing regulations of our own country ; 
when he has purchased a parcel of wincf he ought 
to know how to take care of it in his cellars, so 
that it may not deteriorate by improper storage. 
In buying spirits, the merchant should know how 
to use the hydrometer in order to be able to ascer- 
tain the alcoholic strength of his purchases, and he 
should be able to work out calculations in degrees 


and percentages both of absolute altohol accord- 
ing to the French system of Qay-Lussa(^^and ^ 
proof spirit according to the British system of 
Sykes. Gay-Lussac has only 100 steps or de- 
grees of strength between pure water (t-hich is 
his zero) and absolute alcohol, while Sykes makers 
a mixture of nearly equal weights of water and 
alcohol which he calls proof strength, and, fixing 
his zero at 100 degreft under proofs he goes up and 
up to about 75 degrees over proofs so that metii- 
phorically from the foot of the French spirit 
ladder to the top there are 100 rungs or distances, 
and in the English there are 175 rungs or dis- 
tances, both ladders being of the same height. In 
other words, 1 degree of pure alcohol is equal to 
about 1| degrees of proof spirit. 

For a list of some of the imposts"levied by the* 
British Government on the wine and spirit trade, 
see Chapter XXVIII of Part III of the pre^(‘nt 
work. 
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ADDENDUM TO CHAPTER IX, p. 71 


The Small Landholders (Scotland) Act, 1911, 
to encourage the formation of small agricultural 
^loJdings, providoi for the extension of the Crofters 
Act^ to tlTo whole of Scotland, and amends the 
relating? to the tcnjire of small holdings. The 
Act provides for the constitution of a Scottish 
I^ind (burt\or the settlement *of questions be- 
twt‘cn Jaiidlfird and tenant in regard to such 
holdings, for the sanction ^f schemes, and for the 
ascirtainrnent of a fair rent. For the encourage- 
ment of ‘agriculture the Act authorizes the consti- 
tution of a Board of .^riculture for Scotland. 

The House Letting and Hating (Scotland) Act, 
1911, amends the law with regard to small dwell- 
ing-houses in Scotland, applying to houses of £10 
or under if the population of the burgh or special 
district is less than 10,000, or £15 or under if it is 
20,000 and less than 50, (XX), and £21 or under if it 
is 50,000 of upwards, except dwelling-houses occu- 
pied by their OAvners, or used as inns or hotels, or 
let wit^ji agricultural land or with business pre- 


mises. No agrceinciit for the let of such a small 
dwelling-Jiouse is binding if made more than two 
months prior to its commencement. 

The 28th day of the month, or, if that is a Sun- 
day, the 29th, is fixed as the lawdul day on which 
all lettings shall terminate. Notice to terminate 
if the letting is for a period of more than three 
months must be forty days ; for smaller tenancies, 
one-third of the period, or at least five days. A 
warrant for ejection of an occupier in arrears for 
not less than seven days, w^ho fails to remove after 
forty-eight hours’ notice, may be applied for ; and 
a tenant is protected from being charged with an 
assessment prior to the commencement or after 
the expiration of his tenancy. 

For small dwelling-houses the rates will he paid 
by the owners under allowance. 

The Act Avas made operative from 15 May, 
1912, hut in any burgh with a population of less 
than 10,000, and in any special district, it must be 
I adopted by the local authority. 


ADDENDA TO CHAPTER X 


The Shops Act, igii 

There are six Shops Acts (beginning in 1892), 
but it is proposed to consolidate the law on the 
subject. A “shop” includes any premises Avhere 
any retail trade or business is carried on. 

Thp Shops Act, 1911 (from 1 May, 1912), pro- 
vides for early closing and shop assist^mts’ meal- 
times. The Act provides for shop assistants one 
half-holiday in the week, except the week before 


I a Bank holiday on wdiich any assistant is not em- 
ployed, 1.30 being the hour for leaving Avork. The 
early -closing day must be notified m the shop. 
InterA^als for meals are to be arranged so that in 
general no person is employed more than six ho^s 
without an interA^al of at least ^ 

Three-quarters of an hour, or an hour if 4l!lS fiieST 
is taken off the premises, must he allowed fo^ 
dinner, and half an hour for tea. 

Under the Shops Act, 1911, every shop must be 
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closed not later than one o’clock on one weekday young ];)ersons, and street trading. Notice of such 

in every week. The particular day may be fixed regulations must be given by the emploJ^jr. gr 

by the local authority, and there may be different 

days for different classes of shops, or different The Coal Mines Act, igii 

parts of the district, or different periods of the t 

year, and the day may be changed to Saturday The Coal Mines Act, 1911, consolidates and 

by the shopkeeper. Local enquiries by the Home amends the law relating to coal mines and mines 

Office may be lield for promoting and facilitating of stratified ironstone, shale, and fireclay. After 
early closing. During the hours of closing, ordi- 1 January, 1913, thc'*e must be one manager to 

nary retail trade must not be carried on elsewhere, each mine, and he must not manage any otlier 

except in the case of a barber, or an auction sale mine if the number of persons employed in the 

on private premises, or the sale of newspapers, two exceeds 1000, or if all the shafts or adits of 

There are exceptions to early closing in the case the two mines are not within two miles, 

of shops for the sale of intoxicants, n|'wspapers There must he daily supervision of the mine by 
and periodicals, motor, cycle, and aircraft jicces- a manager or under-manager, and owners or agents 

sories to travellers, perishable foods and other must not take part in the technical management, 

articles, tobacco, medicines, railway bookstalls and unless qualified. The inspector for* the division 

exhibitions and shows, and also as regards Post- may exempt small mines from these provisions, 

office business, the supply of necessaries to ships. Managers must be at least twenty -five years of 

and fairs and bazaars. Special provisions apply age and hold a first-class certificate, and an under- 

to shops where more than one business is carried manager must hold a first- or second-class cer- 

on. The early -closing provisions ma>; be sus- tificate. Certificates are granted by a Board for 

pended in holiday resorts for four months in the Mining Examinations, constituted by ^the^f^oMe 

year. It is the duty of the local authority in a Office, consisting of represenUtives of owners or 

borough, or urban district if of 20,000 inhabitants, agents, managers, workmeQ^ insixjctori;, and other 

or otherwise the county council, to put the Act persons of si>ecial knowledge. After 1 January, 

into force. The local authority may, on the re- 1913, firemen, eX’aminers, and deputies must hold 

quest of at least half of the occupiers voting in a second-class certificate and be at R'ast twenty - 

any area, exempt the shops in that area from the five years old. , 

early-closing provisions. Workmen employed in the mine may authc^ ize 

The local authority may also make an order for an inspection on their own account. * • 
closing during the week at a certain time, not The Act contains safety prpvisions as to vcntila- 
earlier than seven, saving cases of emergency and tion, use of safety lamps, requirements as to shafts 

certain specified trades, and outlets, shafts and winding, travelling roads 

The Act applies to Scotland and to Ireland, and haulage, supix>rt of roofs and sides, signalling, 

subject to different local authorities, and in Ire- machinery, use of electricity, explosives, i)reven- 

land to special provisions as to shops retailing in- tion of coal dust, inspections, and withilraval of 
toxicants. workmen. The provisions with regard to health 

Young persons (anyone under eighteen) must include w'ashing and drying accoipmodation at 
not be employed in or about the business of a the request of the workmen, if the cost does^iot 
shop for more than seventy-four hours (including exceed 3d. ix^r week per workman,^ the workmen 
meal -times) from midnight on one Saturday to and employer sharing the cost. The provisions as 
midnight on the following Saturday; nor must to accidents contain the requirements with regard 
such a young person be employed in a shop if to notice, reports and investigation, rescue work, 
on the same day, to the knowledge of the shop- and ambulances. 

keeper, the person has been emx>loyed under the No boy under the age of fourteen and no girl or 
Factory and Workshop Act for the hours pea 1 . ^ man of any age is to Ixj employed in any mine 
mitted by the Act, or for a longer period than iSSlow ground. No bey or girl under the age of 
would with factory and shop work complete the , thirteen is now to be em]>loyed in connection with 
hours allowed by the Act. 1 any mine unless previously employed. No boy or 

A child (one under fourteen) must not be em- , girl above thirteen and no woman is to be em- 
jJoyed between 9 p.m. and G a.m., nor any child j ployed for more than fifty-four hours in any week, 
]/*cf^^^enAA street trading. No factory half- j nor ten hours in any day, nor between nine at 
^iirj£^i(^ist be emx)loyed in any other occujjation, I night and five on the following morning, npf on 
/tnd generally no child must be employed in in- Sunday, nor after two o’clock on Saturday, nor 
jurious or heavy work. Local authorities can make continuoifsly for more than five hours, and certain 
by-laws as to the employment of children and stipulated intervals are to be recognized. No boy, 
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girl, or womaji must be employed in moving rail- 
wagpns, or in lifting, carrying, or moving 
heavy things. A register of boys, girls, and women 
is to be kept. 

A lle^rence Committee consisting of the Lord 
Chief Justice of England, the Lord President of 
the Court of Session, and another person specially 
qualified, is constituted to appoint referees for the 
settlement of disputes. ^ 

With certain verbal alterations the Act applies 
to Scotland, and generally to Ireland. 

^ The Coal Mines (Minimum Wage) 
Act, 1912 

The Coal Mines (Minimum Wage) Act, 1912, 
was liurriedly ^)asscd in March of that year, owing 
to the miners’ strike, which was threatening to 
paralyse the industries of the country. The Act 
is in force for three years. 

The Act provides that it shall be an implied 
term of every corirVact for the employment of a 
wcyfkman underground in a coal mine that the 
em'ploy^r sffell pay wages at not less than a mini- 
mum "atf' softled und(‘r the Act, unless it is certi- 
fied tlKit the workman is a person excluded under 
the disTrict*i1lles from the operation of this pro- 
vision, or he«has forfeited the right to w’ages at 


the minimum rate. District rules are made under 
powers conferred upon the joint district boards. 
They lay down the conditions which shall apply 
locally as to exclusion from the minimum rate of 
aged and infirm workmen, conditions as to regu- 
larity and efficiency of work, forfeiture, &c. The 
minimum rates of wages and district rules are 
settled separately for each of the districts sched- 
uled in the Act, the joint district board being 
the body recognized by the Board of Trade. The 
general district minimum rates and rules are made 
applicable throughout the wdiole of the district to 
all coal mines and workmen employed under- 
ground ir^ those mines. The Act did not pre- 
judice any agreements or customs in operation at 
the time for the payment of higher rates. 

Any minimum rates or district rules remain in 
fore.e until varied, but they may be varied by the 
joint district board either by agreement between 
employers’ and workmen’s representatives, or, after 
one year, on application with three months’ notice 
by either side. 

The Act also provided that the Board of Trade 
should have power to intervene if a joint district 
board had not been set up within two \veeks, or 
if within three weeks after its recognition such a 
board had not settled the first minimum rates and 
district rules. 







